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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute unless the Secretary in his 
decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current unreported court decisions involving the regulatory 
laws administered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED SFATES DEPARTMENT OF AGRICULTURE 


(No. 4500) 


In re SUNFLOWER Dairy, INC. AMA Docket No. 19-1. Decided 
January 12, 1956. 


Computation of Obligation to Producer-Settlement Fund 
of Handler Who Produces Part of Its Milk—Order 19— 
Producer-Handler 


Where petitioner produced some of the milk it handled and, for the purpose 
of computing the petitioner’s obligation to the producer-settlement fund, 
the market administrator considered the milk produced by the petitioner 
in the same manner as milk received by petitioner from other producers, 
held, the petitioner does not qualify as a “producer-handler” under the 
order as it receives milk from other producers than itself and is there- 
fore not exempt from the reporting, pricing and payment provisions of 
the order and, as the petitioner meets both definitions of “producer” 
and of “handler”, the market administrator properly applied the order 
to petitioners. 


Meaning of the Word “Purchased” 


Where petitioner laid stress upon the word “purchased” in the order and 
contended that it did not purchase the milk it produced and thus sought 
exemption, held, the word “purchased” as used in the order has a broader 
meaning and covers milk acquired for marketing. 


Blackburn, Hampton and Ward, of Great Bend, Kansas, for petitioner. Mr. 
Webster P. Maxson for Agricultural Marketing Service. Mr. Will 
Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


Decision and Order 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.) involving Order No. 19 issued 
by the Secretary of Agriculture. The order (7 CFR, 1954 Supp., 
Part 919) regulates the handling of milk in the Southwest Kansas 
marketing area. 

The petitioner is a “handler” regulated by the order. The order 
has the usual provisions for classification and pricing of milk 


1 
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according to utilization by handlers and for a market-wide pool 
whereby producers receive a uniform price for their milk through 
the use of a producer-settlement fund into which a handler pays, 
or out of which he draws, the amount by which the value of milk 
to him at the classified prices is greater or less than the uniform 
price. The controversy in this proceeding revolves around the 
facts that the petitioner produces some of the milk that it handles 
and that the petitioner, since July 1954 when the order became 
fully effective, has had use values of milk which require it to make 
payments into the producer-settlement fund. For the purpose of 
computing the petitioner’s obligations to the producer-settlement 
fund, the market administrator for the order has considered the 
milk produced by the petitioner in the same manner as milk 
received by the petitioner from other producers. The petitioner 
objects to having to pay into the producer-settlement fund in con- 
nection with milk which it produces, it claims such milk should 
be exempted from equalization, and it seeks a refund of such 
payments hitherto made and an order exempting it from such 
payments in the future. 

The Deputy Administrator for Marketing Services, Agricul- 
tural Marketing Service, filed a reply to the petition contending 
that the order requires the action protested and that the require- 
ment is in accordance with law. 

On June 18, 1955, a hearing was held in Great Bend, Kansas, 
before Hearing Examiner Will Rogers. Petitioner was repre- 
sented by Tudor W. Hampton, Great Bend, Kansas, and respond- 
ent was represented by Webster P. Maxson, Office of the General 
Counsel, United States Department of Agriculture. Following the 
hearing the parties filed briefs. The hearing examiner filed a 
report recommending that the relief requested by the petitioner 
be denied and that the petition be dismissed. Copies were served 
upon the parties. The petitioner did not file exceptions to the 


report. 
FINDINGS OF FACT 


1. Petitioner, Sunflower Dairy, Inc., is a Kansas corporation 
with its offices and milk plant located at 2814 10th Street, Great 
Bend, Kansas. Petitioner produces and handles milk under Order 
No. 19, regulating the handling of milk in the Southwest Kansas 


marketing area. 


2. Petitioner operates a milk plant approved by the City of 
Great Bend, Kansas, and from this plant Grade A milk is dis- 
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tributed in the marketing area. At this plant the petitioner re- 
ceives milk produced on its own farm located near Great Bend, 
Kansas, which has a dairy farm permit from the City of Great 
Bend, and also receives milk from 22 other producers. For the 
months July 1954 through April 1955, milk produced by the 
petitioner constituted about 10 percent of the milk handled by 
the petitioner. 










3. From July 1, 1954, to the present time, the market admin- 
istrator for Order No. 19 has treated the milk produced by peti- 
tioner the same as milk received from other producers in the 
computations of the uniform price and obligations of the peti- 
tioner to the producer-settlement fund and has done likewise in 
computing the obligations to, or withdrawal from, the producer- 
settlement fund in the case of other handlers part of whose milk 
is produced by them. 











4. Order No. 19 provides in pertinent part as follows: 


§ 919.9 Handler. “Handler” means: (a) Any person in 
his capacity as the operator of an approved plant;.. . 


§ 919.10 Producer. (a) ‘Producer’ means any person, 
other than a producer-handler, who produces milk which (1) 
is received at an approved plant directly from the farm at 
which produced, and (2) is produced under a dairy farm 
permit or rating for the production of milk to be disposed of 
as Grade A milk issued by the appropriate health authority 
of a municipality of the marketing area or by the State of 
Kansas. 


§$ 919.11 Producer milk. “Producer milk’ means all skim 
milk and butterfat in milk produced by a producer which is 
received by a handler either directly from producers or from 
other handlers. 




























§ 919.13 Producer-handler. “Producer-handler” means any 
person who produces milk and operates an approved plant, 
but who receives no milk from producers. 










§ 919.30 Reports of receipts and utilization. On or before 
the 7th day after the end of each month, each handler, except 
a producer-handler, shall report to the market administrator 
... (a) The quantities of skim milk and butterfat contained 
in milk received from producers... 
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§ 919.40 Skim milk and butterfat to be classified. All skim 
milk and butterfat received within the month by a handler 
and which is required to be reported pursuant to § 919.30 
shall be classified by the market administrator... 


§ 919.70 Computation of value of milk. The value of milk 
received during each month by each handler from producers 
shall be a sum of money computed by the market adminis- 
trator as follows: ... 


§ 919.71 Computation of uniform price. For each month 
the market administrator shall compute the uniform price 
per hundredweight for all milk of 3.8 percent butterfat con- 
tent received from producers as follows: ... 


§ 919.838 Payments to the producer-settlement fund. On or 
before the 13th day after the end of the month during which 
the milk was received, each handler . .. shall pay to the mar- 
ket administrator the amount, if any by which the value of 
the milk received by such handler from producer ... is 
greater... 


§ 919.87 Marketing services. (a) .. . each handler, in 
making payments to producers (other than himself) ... shall 
deduct... 


§ 919.88 Expenses of administration. As his pro rata 
share of the expense of administration . . . each handler shall 
pay ... with respect to all receipts within the month of... 
(b) milk from producers including such handler’s own pro- 
duction. 


CONCLUSIONS 


The basic question, of course, is how the milk produced by the 
petitioner and distributed by the petitioner along with milk re- 
ceived from other producers is to be treated under the order. 
Obviously, the petitioner does not qualify as a “producer-handler” 
under section 919.13 of the order since it receives milk from 22 
producers other than itself. Therefore, the petitioner is not ex- 
empt from the reporting, pricing and payment provisions of the 
order as is the case for a producer-handler. 

Section 919.30 of the order dealing with reports by handlers of 
the receipts and utilization of milk by handlers requires in part 
that handlers report all milk received from producers. Section 
919.70 provides for the valuation of milk received each month by 
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a handler from producers, section 919.71 prescribes the computa- 
tion of a uniform price for milk received from producers, and sec- 
tion 919.83 concerns payment to the producer-settlement fund of 
the amount by which the value of milk received by a handler from 
producers is greater than the uniform price. 


The petitioner meets both the definition of “producer” and the 
definition of “handler” in sections 919.9 and 919.10 of the order, 
respectively, and in our opinion the provisions of the order dis- 
cussed above cover the receipts of milk by the petitioner in its 
capacity as a “handler” from itself as a “producer.” That a 
handler might have milk of his own production to handle and 
to account for under the order as producer milk is indicated also 
by section 919.87 which specifically exempts a handler’s own pro- 
duction of milk from deductions for marketing services and by 
section 919.88 which specifically includes a handler’s own produc- 
tion of milk in calculating his pro rata share of the administrative 
expenses of the order. We conclude, then, that the market admin- 
istrator properly applied the order to the petitioner. 


The question remains as to whether the order provisions as 
applied are in violation of the act. Section 8c(13) (B) of the act 
provides that no order under the act shall be applicable to any 
producer in his capacity as a producer. The petitioner refers also 
to section 8c(5) (C) of the act which provides: 

“(C) In order to accomplish the purposes set forth in para- 
graphs (A) and (B) of this subsection, providing a method 
for making adjustments in payments, as among handlers (in- 
cluding producers who are also handlers), to the end that the 
total sums paid by each handler shall equal the value of the 
milk purchased by him at the prices fixed in accordance with 
paragraph (A) of this subsection.” [Emphasis supplied.] 


The petitioner lays stress upon the word “‘purchased” and con- 
tends that the petitioner does not “purchase” the milk it produces. 
But this part of the act, by including the language “including pro- 
ducers who are also handlers,” clearly intends a broader meaning 
of the word “purchased” than sought by the petitioner since the 
act specifically authorizes the pooling of milk of producers who 
are also handlers, that is, payment into or out of a producer-settle- 
ment fund by handlers who are also producers on the basis of the 
value of the milk produced and handled by such handler compared 
with the uniform price. Moreover, the Supreme Court in United 
States v. Rock Royal Cooperative, Inc., et al., 307 U.S. 533 (1939), 
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held that “purchased” as used in the act is not limited to pur- 
chases of milk by a handler but covers milk “acquired for mar- 
keting.” 


ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. Copies hereof shall be 
served upon the parties and the market administrator for Order 
No. 19 in person or by registered mail. 


(No. 4501) 


In re CLOVER LEAF DAIRY COMPANY, DIXIE DAIRY COMPANY, 
PRAIRIE VIEW DAIRY COMPANY, AND NATIONAL DAIRY COM- 
PANY. AMA Docket Nos. 41-35 through 41-38. Decided January 
23, 1956. 


Order Dismissing Petition to Reopen Hearing—Policy 
of Market Administrator—Failure to Note Errors Imme- 
diately—Estoppel—General Request to Develop Evidence 


Where petitioners sought to reopen the hearing on the ground that the 
market administrator had for years followed the policy of treating as 
“producer milk” received by handler, milk delivered direct from farms 
to the pool plant of another handler; that petitioners’ reporting of such 
milk as receipts of “producer milk’ was an obvious error which the 
market administrator was required to correct immediately; and that 
they wished to present further evidence as might be developed, held, 
whatever the market administrator’s policy was is immaterial as the 
clear provisions of the order are controlling, and if the market admin- 
istrator failed to note errors in reporting, it does not follow that the 
report is correct and that the market administrator is estopped from 
taking further action, and the general request to develop further evi- 
dence is contrary to the rules of practice, and the petition to reopen 
is dismissed. 


. Fred Nonnamaker, of Chicago, Illinois, for petitioners. Mr. Joseph A. 
Walsh for Agricultural Marketing Service. Mr. Jack W. Bain, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


Order Dismissing Petition to Reopen Hearing 


In these proceedings under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
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amendments (7 U.S.C. 601 et seq.) we entered a tentative decision 
and order on October 12, 1955, denying the relief requested and 
dismissing the petitions. Petitioners were given an opportunity to 
file exceptions to the tentative decision and order and briefs in 
support of the exceptions. Subsequently, the petitioner filed a peti- 
tion to reopen the hearing for the purpose of taking additional 
evidence and by order of November 25, 1955, the time for filing 
exceptions to the tentative decision and order was extended pend- 
ing action upon the petition to reopen. The petition to reopen 
seeks to introduce evidence on several matters as explained below. 


Respondent filed an answer to the petition to reopen alleging 
that the petition does not meet the requirements of section 900.68 
(a) (2) of the rules of practice (7 CFR 900.68(a) (2)) in that 
the evidence proposed to be adduced at a reopened hearing is 
repetitive, cumulative and argumentative and that such petition 
fails to set forth reasons why the evidence now sought to be 
introduced was not adduced at the original hearing in these 
proceedings. 

In these proceedings the petitioners are seeking to have treated 
as “producer milk” to be reported and accounted for by them 
under the order milk which they caused to be delivered direct 
from the farms where produced to plants not operated by the 
petitioners. The market administrator for the order had elimi- 
nated such milk from the petitioners’ reports and accountings 
under the order. Some of the milk went directly to plants which 
were without question nonpool plants under the order and the 
rest went to the premises of the Pure Milk Association at Gary, 
Indiana, upon which the Pure Milk Association conducted opera- 
tions involving both Grade A Milk (milk approved by health 
authorities for fluid use) and Grade B milk (milk unapproved 
for fluid use). In the administration of the order, the premises 
were considered to contain both a pool plant and a nonpool plant 
and the market administrator for the order determined that the 
milk in issue was delivered direct to the nonpool plant. Since 
section 941.7 of the order permits diversion of milk by a handler 
direct from the farms where produced to nonpool plants only 
during the months of December through July and the deliveries 
to nonpool plants occurred during other months, the tentative 
decision and order held that the petitioners could not get the 
relief requested with respect to such milk. As to the milk delivered 
direct from the farms to the Pure Milk Association operations in 
rary, Indiana, the tentative decision held that it was unnecessary 
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to resolve the question as to whether the milk so delivered was 
delivered to a pool plant or to a nonpool plant because if it was 
delivered to a pool plant the handler operating the pool plant was 
the handler, rather than the petitioners, to report and account for 
the milk and if the milk was delivered to a nonpool plant it was 
not delivered during the months when such delivery qualified the 
milk as milk to be accounted for by the petitioners as “‘producer 
milk.” 


Petitioners desire to reopen the hearing in order to introduce 
evidence to the effect that the market administrator for Order 
No. 41, as amended, had for years followed the policy of treating 
as “producer milk” received by a handler milk delivered direct 
from farms to the pool plant of another handler. 


Evidence as to what the market administrator may have done 
for years as to the policy of treating milk not received by a 
handler as milk received by the handler would make no difference 
in the conclusions reached in the tentative decision because the 
order language pointed out in such decision plainly calls for a 
handler reporting and accounting for milk received by him. The 
only exception to this is the provision in section 941.7 allowing a 
handler to report and account for as “producer milk” milk di- 
verted from the farms to nonpool plants during the months of 
December through July. This provision became effective July 1, 
1951. Whatever the market administrator may have done before 
or after such time the clear provisions of the order are controlling 
and any practice of the market administrator contrary thereto 
would not be binding upon the Secretary. Queensboro Farm Prod- 
ucts, Inc. v. Wickard, 137 F. 2d 969 (2d Cir. 1948). 


Petitioners seek in addition to present evidence that the report- 
ing by them of the milk in controversy as receipts from “pro- 
ducers” was an obvious error which the market administrator 
was required to correct immediately pursuant to section 941.70 
of the order. Section 941.70 of the order provides that the market 
administrator on or before the 14th day of each delivery period 
shall examine handlers’ reports for mathematical correctness and 
obvious errors. If the market administrator, however, should fail 
to note an obvious error it does not follow that the handler’s re- 
port must be taken as correct and that some sort of estoppel 
applies against the administration of the order according to its 
terms. We do not see why the hearing should be reopened for 
this reason even if the petitioners can show, which we doubt very 
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much, that the petitioners’ reports revealed that the milk in 
question was not received by the petitioners. 

Petitioners ask further that the hearing be reopened to receive 
evidence contradicting a statement in the respondent’s brief to 
the effect that for years the Pure Milk Association’s premises in 
Gary, Indiana, were considered to contain two plants as far as 
the order is concerned, one a “pool” plant and the other a “non- 
pool” plant. The tentative decision and order conclude that it is 
unnecessary to resolve the question involved and, in any event, 
the petitioners have stipulated that the milk was received by the 
Pure Milk Association “. . . in its Grade B facilities which was 
an ‘unregulated plant’ under the Chicago order...” (tr. p. 19). 
The Pure Milk Association’s manager at Gary, Indiana, a witness 
for the petitioners at the hearing, testified that the premises at 
Gary (tr. p. 48) contained a pool plant and a nonpoo!l plant. 

Lastly, the petitioners wish to “present such further evidence 
as they may develop by the time of the reopened hearing.” Such 
a general request is clearly contrary to the requirements of sec- 
tion 900.68 (a) (2) of the rules of practice. 

In summary, the grounds advanced do not warrant reopening 
of the hearing because the evidence sought to be introduced is 
immaterial and in most instances no good reason is given as to 
why it was not adduced at the original hearing. 

In view of the foregoing, the petition to reopen the hearing in 
these proceedings is dismissed. The time for filing exceptions to 
the tentative decision and order was extended pending action 
upon the petition to reopen the hearing. The petitioners will have 
fifteen days from the service of this order upon them to file such 
exceptions. 


(No. 4502) 


AuGust C, ANSCHUETZ v. FRED SHAPIRO & Co., INC. P&S Docket 
No. 2150. Decided January 3, 1956. 


Failure to Remit Net Proceeds to Owner for Sale of 
Poultry on Consignment—Notice as to Identity of Owner 
—Reparation for Larger Amount than Requested 


Where complainant turned over to respondent two truckloads of poultry for 
sale on consignment and advised respondent that he was the owner, but 
the trucks used in transporting the poultry to respondent were those of 
a third person who maintained a running account with respondent, and 
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respondent inserted this third person’s name as owner on the sale docu- 
ments and paid him the net proceeds, and said truckowner paid only part 
of the net proceeds to complainant, and complainant waited six weeks 
before requesting payment from respondent, held, complainant was 
familiar with the.regulations that require payment of net proceeds 
before the close of the next business day following the sale and was 
dilatory in protecting his interests but, as it appears from the evidence, 
respondent was aware of complainant’s interest in the poultry in contro- 
versy and had a duty to investigate the question of ownership before 
paying out the proceeds, and his failure to remit to complainant was in 
violation of the act for which reparation should be awarded. The amount 
of reparation is that to which complainant is entitled and is not limited 
by his claim. 


Messrs. Mare William Suffern and Julian Marko, of New York, New York, 
for complainant. Mr. Harry A. Sosnow, of Newark, New Jersey, for 
respondent. Mr. James A. O’Donnell, Presiding Officer. 



















Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. An informal complaint was filed on March 
29, 1954, and formal complaint was filed August 27, 1954. Com- 
plainant seeks reparation from the respondent in the amount of 
the unpaid net proceeds of two loads of poultry allegedly sold for 
complainant by respondent on a commission basis at Newark, 
New Jersey, on January 19, 1954. 

A copy of the complaint and a copy of the report of investiga- 
tion made by the Packers and Stockyards Branch, Livestock Divi- 
sion, were served upon respondent by registered mail on Novem- 
ber 26, 1954. On the following day, complainant was served by 
registered mail with a copy of the report of investigation. 

Respondent filed an answer on December 14, 1954, denying any 
responsibility for complainant’s loss. A copy of respondent’s 
answer was served upon complainant by registered mail. 

Oral hearing was held at New York City on May 6, 1955. Three 
witnesses testified at the hearing, one for complainant and two 
for respondent. 























FINDINGS OF FACT 


1. The complainant, August C. Anschuetz, is a farmer who 
resides at Greeley, Pennsylvania. 






2. The respondent, Fred Shapiro & Co., Inc., is a corporation 
whose principle place of business is located at 210 Vanderpool 
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Street, Newark, New Jersey. At the time of the transaction 
involved herein, respondent was licensed to do business under the 
act as a commission merchant at Newark, New Jersey. 


3. The City of Newark, New Jersey, has heretofore been des- 
ignated as a city coming within the meaning of Title V of the act. 


4. From the week ending October 2, 1953, to the week ending 
March 19, 1954, respondent operated, in part, under an arrange- 
ment with John Fetzer of Lords Valley, Pennsylvania, whereby 
Fetzer acquired poultry in the country, and transported such 
poultry to the respondent for sale by it on a commission basis at 
Newark, New Jersey. Respondent procured the consignments as 
a result of Fetzer’s negotiations with the poultry producers, Dur- 
ing the period, respondent kept an open running account covering 
advances made to Fetzer to enable him to obtain the poultry. 
Credits were also made to this account covering the proceeds of 
the sales of poultry. For the period in question, this arrangement 
between respondent and Fetzer involved a total amount in excess 
of $100,000. 


5. On or about January 15, 1954, at Greeley, Pennsylvania, 
complainant entered into an oral agreement with John Fetzer 
whereby Fetzer for a trucking fee of one cent (1¢) per pound 
was to transport complainant’s flock of approximately 7,000 
barred rock caponettes to live poultry markets at Newark, New 
Jersey, and Long Island City, New York. 


6. On or about January 18, 1954, at Greeley, Pennsylvania, 
two loads of complainant’s poultry were placed on trucks owned 
or hired by John Fetzer and trucked to respondent’s place of busi- 
ness at Newark, New Jersey. Complainant and August Bertsch 
accompanied the two loads. Fetzer did not accompany either load. 


7. Upon arrival of the two loads at Newark on the morning 
of January 19, 1954, the poultry was turned over to respondent 
for sale on consignment. Complainant informed respondent’s Fred 
Shapiro, who handled the poultry for respondent, that he was the 
owner of the two loads of poultry and discussed the prices he was 
receiving for the poultry. 


8. On January 19, 1954, respondent sold the two loads of 
poultry for net proceeds of $4,464.97. The name of Fetzer was 
inserted on the weight slips as owner of the poultry upon instruc- 
tions from respondent’s Fred Shapiro out of the prsesence of 
complainant. Respondent paid Fetzer or credited his account for 
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the amount of the net proceeds of sale and delivered the account 
of sale covering the transaction to Fetzer. 


9. Within a few weeks after the sale of the poultry by re- 
spondent, John Fetzer gave complainant a check for $2,000, 
drawn to Fetzer’s order by respondent and endorsed over to 
complainant by Fetzer, in part payment of the two loads. On or 
about February 12, 1954, John Fetzer gave complainant a check 
for $6,817.00, purporting to represent payment of the balance 
due on the two loads of poultry as well as an additional load of 
complainant’s poultry which Fetzer transported and which was 
disposed of through a commission house located at the New York 
City Live Poultry Terminal, Long Island City, New York. Upon 
presentment of this check to the bank upon which it was drawn, 
payment was refused for lack of sufficient funds. 


10. Some time after John Fetzer was paid or credited with 
the net proceeds of sale by respondent, complainant received a 
check from Fetzer written to Fetzer’s order by Nelson’s Feed and 
Supply Company of Lackawaxan, Pennsylvania, in the amount of 
$500.00. Complainant applied this check in part to the balance 
due from respondent as a result of the sale of the two loads of 


poultry by it and in part to reduction of the net proceeds due on 
a separate load of complainant’s poultry which Fetzer transported 
and which was disposed of through the commission house of 
George Levin, Inc., Long Island City, New York. 


11. Complainant made no demand for payment upon respond- 
ent until approximately six weeks after the sale of the two loads 
of poultry by respondent. In this six-week period, complainant 
made several unsuccessful efforts to collect the total net proceeds 
of sale from John Fetzer. 


12. There is now due and owing from respondent to com- 
plainant the sum of $2,131.64, no part of which has been paid. 


13. An informal written complaint in this case was filed on 
March 29, 1954, which was within ninety days after the cause of 
action accrued. 


CONCLUSIONS 


The record discloses that the parties are in agreement on such 
matters as respondent having received on January 19, 1954, two 
loads of poultry for sale on consignment at Newark, New Jersey; 
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the weight of the poultry; and the net proceeds derived from sale 
of the two loads, $4,464.97, which sum respondent paid John 
Fetzer. 

It is complainant’s position that he was the owner of the two 
loads of poultry in question and that he so informed respondent 
on January 19, 1954; that respondent knew complainant was a 
poultry farmer and shipper as a result of previous dealings in 
which Fred Shapiro participated; and that in this transaction 
John Fetzer was merely a trucker who was to receive one cent 
(1¢) per pound as a trucking fee. Respondent contends it had 
no contractual relationship with complainant; that the poultry 
was sold for Fetzer, an independent shipper; that the weight 
tickets were made out in the name of Fetzer without objection by 
complainant; that payment of the net proceeds was made 
promptly to Fetzer by respondent; that complainant made no 
demand for payment upon respondent until some six weeks after 
respondent transmitted the net proceeds to Fetzer; that the con- 
tractual arrangement was between complainant and Fetzer; and 
that at no time did Fetzer act as respondent’s agent in this trans- 
action. 

Section 201.43 of the regulations under the Act that were in 
effect at the time of the transaction in question (9 CFR 201.43) 
required licensees to pay the net proceeds to the owner of the live 
poultry, or his duly authorized agent, before the close of the next 
business day following the sale of live poultry consigned to them 
for sale. Respondent does not contend that it recognized Fetzer 
as the duly authorized agent of complainant and for that reason 
properly paid the net proceeds to him as an agent of the owner. 
Respondent’s defense rests on the argument that its payments to 
Fetzer were proper because he was believed to be the owner or 
shipper of the poultry and therefore entitled to receive the 


proceeds. 

It seems clear from the record that complainant was lax in pro- 
tecting his interests. He made no demand upon respondent for 
payment until some six weeks after the poultry had been sold and 
the net proceeds remitted to Fetzer. Complainant explained this 
delay by testifying that during the six weeks he was trying to 
collect the money from Fetzer. Complainant also testified that on 
prior occasions when he sold poultry through commission firms 
he received prompt payment. It is likely, therefore, that he was 
familiar with the regulations which require commission mer- 
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chants to pay shippers net proceeds before the close of the next 
business day following the sale of live poultry consigned to them 
for sale. 


According to complainant he told respondent’s Fred Shapiro 
he was the owner of the poultry at the time of its sale on January 
19, 1954. This was denied by Shapiro. Shapiro admitted having 
participated in a prior transaction with complainant involving 
the purchase of poultry from complainant and that he had paid 
complainant directly. Shapiro also admitted talking with com- 
plainant at the market early on January 19, 1954, while the 
poultry was being weighed and sold. From the testimony regard- 
ing this conversation, it appears that respondent was aware that 
complainant was substantially interested in the two loads in con- 
troversy. In the circumstances, we conclude that, at the time of 
sale, complainant informed Shapiro that he owned the poultry. 
Therefore, respondent should have investigated the question of 
ownership before paying out the proceeds. 

This is the second case which has come before us recently in- 
volving the alleged wrongful payment by a licensed live poultry 
commission merchant of net sales proceeds to John Fetzer. In the 
prior proceeding, August C. Anschuetz v. George Levin, Inc., 14 
A.D. 732 (1955), the respondent, a licensee at the New York City 
Live Poultry Terminal, also contended that its remittance of the 
net proceeds to Fetzer, rather than Anschuetz, was proper because 
Fetzer was known as a shipper of live poultry and respondent 
agreed with Fetzer in the regular and customary course of busi- 
ness to handle the poultry on consignment by him. Although we 
found that Anschuetz was lax in protecting his interests in the 
circumstances of that transaction, we nonetheless decided that 
the respondent should have known that Anschuetz, not Fetzer, 
was entitled to receive the net proceeds of sale. Respondent’s fail- 
ure to remit to Anschuetz was held to be in violation of section 
307 of the act and section 201.43 of the regulations, and accord- 
ingly reparations were awarded. 


We reach a similar conclusion here. Admittedly, respondent was 
well aware of Fetzer’s method of doing business whereby Fetzer 
would transport poultry from the producing areas to live poultry 
markets for sale on consignment. Respondent knew that Fetzer 
had acquired the poultry from farmers under some arrangement 
alleged by Fetzer to be a purchase transaction, which complainant 
emphatically denied at the hearing, but under which he had not 
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paid the farmers. Respondent participated in and encouraged 
these transactions by frequently advancing large sums of money 
to Fetzer in order to secure to itself the consignment of the 
poultry for sale on a commission basis. 


In these circumstances, respondent had a duty to inquire 
further than it did into Fetzer’s alleged ownership of the poultry 
before paying over to him the proceeds to which a proper inquiry 
would have disclosed he was not entitled. Respondent should have 
known that Anschuetz, not Fetzer, was the owner and entitled to 
receive the proceeds from respondent whose failure to remit is in 
violation of section 307 of the act and section 201.43 of the 
regulations. 

Complainant’s damages consist of the amount of the unpaid 
balance of the net proceeds received by respondent from the sale 
of the two loads of poultry. He testified that this balance amounted 
to $1,964.97, computed by deducting from the net proceeds of 
sale, $4,464.97, the $2,000.00 paid by respondent through Fetzer 
and the $500.00 which he received from Fetzer as set forth in 
Finding of Fact 10 (Tr. 16). He also testified, however, that the 
$500.00 was received after the no-fund check for $6,817.00, pur- 
porting to represent payment of the balance due on the three loads 
of poultry, two of which were sold through the respondent and 
the other of which was sold through a live poultry licensee at 
Long Island City, New York, and that it was applied by him to 
reduction of the amounts due on the three loads (Tr. 28, 33-34, 
119). In August C. Anschuetz v. George Levin, Inc., 14 A.D. 732, 
735-736, 738 (1955), in awarding reparations for the balance of 
the net proceeds due complainant from the third of the three 
loads of poultry trucked by Fetzer we credited George Levin, Inc., 
with one-third of this same $500.00 payment upon the basis of 
the manner in which complainant applied the $500.00. Accord- 
ingly, the respondent in this case should be credited with the 
other two-thirds or $333.33. In this proceeding, therefore, com- 
plainant’s damages total $2,131.64, representing the difference 
between the net proceeds of $4,464.97 and the amounts received 
by complainant and credited to the transaction here involved, 7.e., 
the sum of $2,000.00 paid to complainant through Fetzer plus an 
additional sum of $333.33 representing two-thirds of the $500.00 
which complainant received from Fetzer. 


In view of our conclusion that complainant’s damages total 
$2,131.64, the question arises whether he should be awarded more 
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damages than the amount which he testified he believed was due 
him. Section 309(e) of the Act provides that: 
“If after hearing on a complaint the Secretary determines 
that the complainant is entitled to an award of damages, the 
Secretary shall make an order directing the defendant to pay 
to the complainant the sum to which he is entitled on or 
before a day named.” (Emphasis supplied) 
Moreover, the formal complaint states that the amount of repara- 
tions sought is “approx. $4,500.00” representing the “balance of 
moneys due from sale of poultry by Fred Shapiro & Co., Inc.” 
Accordingly, we do not believe that complainant’s testimony with 
respect to the amount he thought was due him indicates a clear 
intention to limit his claim to that amount or that the act contem- 
plates that we should so limit it. Cf. Bacon Brothers v. N. Berko- 
witz & Sons, Inc., 14 A.D. 989 (PACA Doc. No. 6446, decided 
November 21, 1955). 

It is concluded upon consideration of the act, the formal com- 
plaint, and the evidence contained in the record that complainant 
is entitled to and should be awarded reparation in the amount 
of $2,131.64, plus interest. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,131.64, with interest thereon 
at the rate of 5 percent per annum from January 20, 1954, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4503) 


In re FRED SHAPIRO AND COMPANY, INC. P&S Docket No. 2175. 
Decided January 24, 1956. 


Revocation of License—Violation of Act—Cease and De- 

sist—Withholding More than Scheduled Charges—Re- 

funding Portion of Commission Charges—False and In- 
correct Accounts—Consent Order 


Where respondent withheld more than commission charges specified in its 
schedule of rates and charges; refunded a portion of commission charges 
to shippers; and submitted false and incorrect accounts of sale in con- 
nection with such transactions, it is ordered, that respondent cease and 
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desist from engaging in such unfair, unjustly discriminating and decep- 
tive practices and respondent’s license is revoked. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Harry A. Sosnow, of Newark, New Jersey, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hearing 
filed by the Director, Livestock Division, Agricultural Marketing 
Service, on July 18, 1955, alleged that respondent wilfully violated 
sections 202(a), 306(f), 307, 312(a) and 401 of the act, section 
201.43 of the regulations, and section 10 of the Federal Trade 
Commission Act, which section is incorporated in and made a 
part of the packers and Stockyards Act by section 402 of the 
latter act. Respondent requested an extension of time to file an 
answer and such request was granted. On September 8, 1955, 
respondent, through its attorney, filed an answer admitting the 
jurisdictional allegations contained in the Order of Inquiry and 
Notice of Hearing but stating that it had no knowledge or infor- 
mation sufficient to form a belief regarding the truth of the 
allegations of paragraphs III and IV, and adding that respondent 
had paid the shippers listed in paragraph III “upon terms and 
conditions satisfactory to said shippers.’ Respondent’s attorney, 
in a letter transmitting said answer, stated that the reason for 
this inability to answer was the illness of Mr. Shapiro and ex- 
plained that respondent had ceased doing business and did not 
intend resuming “the business of dealer in live poultry.” Subse- 
quently, on January 11, 1956, respondent, again through its attor- 
ney, filed an amended answer in which respondent admits the 
allegations contained in the Order of Inquiry and Notice of Hear- 
ing, waives the right to an oral hearing and to the report of the 
examiner, and consents to the issuance of an order, with findings 
of fact, requiring it to cease and desist from the practices com- 
plained of in the Order of Inquiry and Notice of Hearing and 
revoking its license. The Livestock Division, by its attorney, has 
recommended that such an order be issued. 


FINDINGS OF FACT 


1. Newark, New Jersey, hereinafter referred to as the desig- 
nated market, was duly designated by the Acting Secretary of 
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Agriculture in an order dated October 29, 1935, effective Decem- 
ber 12, 1935, as a market and place subject to the provisions of 
Title V of the act, and at all times mentioned herein was so 
designated. 


2. Respondent is a corporation licensed by the Secretary of 
Agriculture as a live poultry handler to engage in the business of 
a live pou'try commission merchant and as a live poultry dealer 
in commerce, at the designated market, and at all times mentioned 
herein respondent was so licensed. 


3. Respondent, at the designated market, in connection with 
sales of live poultry on a commission basis, on or about nine speci- 
fied dates and in other similar transactions at divers other times 
during the period from November 1, 1954, to January 31, 1955, 
withheld from shippers of live poultry more than the commission 
charges specified in the schedule of rates and charges filed with 
the Secretary of Agriculture and in effect at such times, and, in 
accounting to said shippers for the sale of their live poultry, 
submitted false and incorrect accounts of sale, copies of which 
were made a part of its accounts and records. 


4. Respondent, at the designated market, in connection with 
sales of live poultry on a commission basis, on or about two speci- 
fied dates during the months of November and December, 1954, 
refunded or remitted a portion of the commission charges speci- 
fied in its schedule of rates and charges filed with the Secretary 
of Agriculture and in effect at such times, in that respondent 
remitted sales proceeds to shippers of live poultry upon the basis 
of prices exceeding those at which it sold and made settlement 
with the buyers of such live poultry and, in accounting to the 
shippers for the sale of their live poultry, submitted false and 
incorrect accounts of sale, copies of which were made a part of 
respondent’s accounts and records. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondent wilfully violated sections 202(a), 306(f), 307, and 
312(a) of the act and section 201.48 of the regulations. 


It is further concluded that respondent wilfully made or caused 
to be made false entries in its accounts, records and memoranda, 
in violation of section 10 of an act entitled “An Act to Create a 
Federal Trade Commission, to define its powers and duties, and 
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for other purposes,” which section is incorporated in and made a 
part of the Packers and Stockyards Act, 1921, by virtue of section 
402 of the latter act. 

It is also concluded that respondent failed to keep such accounts 
and records as fully and correctly disclosed all transactions in its 
business as a live poultry commission merchant and live poultry 
dealer, in violation of section 401 of the act and said section 10 
of the Federal Trade Commission Act. 

Inasmuch as the respondent has consented and the complainant 
has recommended that an order be issued (1) requiring respond- 
ent to cease and desist from the practices complained of in the 
Order of Inquiry and Notice of Hearing and (2) revoking re- 
spondent’s license, the order will be issued. 


ORDER 


Respondent shall cease and desist from the unfair, unjustly 
discriminatory and deceptive practices set out in the Findings of 
Fact above. 

Respondent’s license under the act is revoked. 

This order shall become effective on the sixth day after its 
service and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4504) 


CARL H. HARTWIG v. MISSOULA LIVESTOCK AUCTION. P&S Docket 
No. 2133. Decided January 25, 1956. 


Order Dismissing Petition for Reconsideration—Attor- 
neys’ Fees as an Element of Damages—Failure to Submit 
Evidence 


Where complainant filed a petition for reconsideration contending that he 
should have been awarded reparation for loss of time and other injuries 
and an amount to cover attorneys’ fees, held, the petition is dismissed 
because no evidence was submitted in support of the claim for time and 
injuries, and attorneys’ fees are not considered as consequential damages 
within the meaning of the act in these proceedings. 


. Ellsworth A. Cragholm, of Missoula, Montana, for complainant. Mr. Roy 
E. June of Sanders, Cresap, Koch & June, of Billings, Montana, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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Order Dismissing Petition for Reconsideration 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.), an order was issued on Octo- 
ber 25, 1955 (14 A.D. 818), granting reparation in the amount 
of $115.00 with interest thereon at the rate of 5 percent per 
annum from February 2, 1954, until paid. The order was based 
on the conclusion that respondent violated sections 306(f) and 
307 of the act by withholding from the proceeds derived from the 
sale of sixteen bulls a selling charge on ten additional bulls that 
were not sold when no provision for such a charge was contained 
in respondent’s schedule of rates and charges in effect at the time. 
Complainant’s claims for damages in the amount of $250.00 for 
loss of time and other injuries and $750.00 for an attorney’s fee 
were denied because no evidence was offered in support of the 
former and attorneys’ fees are not considered as consequential 
damages within the meaning of the act in these proceedings. 
Copies of the order were served upon the parties by registered 
mail on October 31, 1955. On November 15, 1955, complainant 
filed a petition for reconsideration contending that he should have 
been awarded reparation for the items that were disallowed. The 
petition states that the reparation awarded by the order of Octo- 
ber 25, 1955, has been paid by the respondent. Respondent filed 
an answer to the petition for reconsideration on December 12, 
1955, to the effect that the petition should be dismissed. 

The petition alleges that evidence was offered that complainant 
suffered loss of time and money in hiring trucks, visiting the 
auction yards, and attending conferences and a hearing to secure 
the return of the money wrongfully withheld by respondent. The 
complaint sought $250.00 to cover these items; however, the 
record contains no evidence explaining these items or the manner 
of computing the aggregate amount of $250.00 covering them, and 
there is nothing in the record to establish that any such evidence 
was offered by complainant. The reparation award therefore 
properly excluded these items. 

The petition states also that complainant is obligated to pay 
an attorney’s fee of $750.00 as a result of the wrongful withhold- 
ing of his funds by respondent and that the amount of such fee 
is reasonable. Section 309(e) of the act which provides for awards 
of damages by the Secretary in certain proceedings before him 
contains no express authority for the allowance of attorneys’ fees. 
The only specific authority for awarding attorneys’ fees is con- 
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tained in section 309(f) which is applicable in cases where the 
respondent fails to pay a reparation award by the Secretary and 
the complainant sues and finally prevails in a court action for 
damages resulting from the violations upon which the Secretary’s 
award was based. We have consistently held in reparation pro- 
ceedings before us under the act that attorneys’ fees cannot rea- 
sonably be said to be damages sustained in consequence of viola- 
tions for which reparations may be awarded and that a contrary 
view would constitute a doubtful extension of the meaning of 
section 309 of the act. See, e.g., Pittman v. Wootten Commission 
Company, et al, 4 A.D. 998, 999 (1945); Ralph Umbarger v. 
Gillogly & Co., et al., 6 A.D. 760, 763 (1947) ; Call v. Winter Live- 
stock Comm. Co., 10 A.D. 839, 843 (1951) ; Cf. Meeker & Co. v. 
Lehigh Valley R. R., 236 U. 8. 412, 482-483 (1915). In any event, 
complainant offered no evidence in support of this part of his 
claim. 

Complainant has failed to show any error in the order of 
October 25, 1955. Accordingly, the petition for reconsideration is 
dismissed. Copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4505) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 291. 
Decided January 25, 1956. 


Increase in Rates and Charges 


Inasmuch as the parties are agreed, respondent’s petition for an increase in 
its rates and charges is granted, to stay in effect to and including Febru- 
ary 7, 1957, unless changed by further order, and this increase shall 
become effective February 8, 1956, good cause having been found for 
making it effective in less than 30 days. 


. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Meredith Caldwell, Jr., Vice President of the Nashville Union Stock 
Yards, Inc., Nashville, Tennessee, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


Order 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), in which a basic 
order prescribing reasonable rates was entered on August 2, 1929. 
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Supplemental orders have been issued from time to time to permit 
the assessment by respondent of certain temporary rates and 
charges different from the rates and charges prescribed in the 
basic order. Pursuant to an order issued on February 2, 1953 
(12 A.D. 113), as continued in effect by the order of January 3, 
1955 (14 A.D. 15), the current temporary schedule of rates and 
charges is due to expire on February 7, 1956. 


By a petition filed on December 27, 1955, the respondent re- 
quested authority to put into effect certain increased rates and 
charges. As a condition of the granting of its petition respondent 
agreed in such petition to continue complying with the commit- 
ments previously agreed to in connection with prior orders in this 
proceeding. 

Notice of the filing of the petition and its contents was pub- 
lished in the Federal Register on January 6, 1956 (21 F.R. 118), 
and, although interested persons were afforded an opportunity 
to indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, filed 
an answer recommending that the increased rates and charges 
requested by respondent be authorized for a period of one year. 


Accordingly, respondent is authorized, beginning on the effec- 
tive date of this order, to put into effect the increased rates and 
charges requested in its petition. Respondent shall continue com- 
plying with the commitments set forth in its petition filed in this 
proceeding on December 23, 1952. 


The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
date. Undue delay in making this order effective may adversely 
affect the marketing of livestock. Accordingly, good cause is 
found for making this order effective in less than 30 days. 

This order shall become effective on February 8, 1956, and 
remain in effect to and including February 7, 1957, unless changed 
by further order before the latter date. Copies hereof shall be 
served upon the parties by registered mail or in person. 
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(No. 4506) 


GODWIN PRODUCE COMPANY v. HOPKINS FRUIT COMPANY. PACA 
Docket No. 6642. Decided January 3, 1956. 


Failure to Pay Purchase Price of Potatoes—Default 


Where complainant alleged in its complaint that it sold and delivered pota- 
toes to respondent but that respondent failed to make payment and 
respondent also failed to answer the complaint, held, respondent’s failure 
to file an answer constitutes, under the rules of practice, an admission 
of the allegations and a waiver of oral hearing, and respondent’s failure 
to pay for the potatoes is a violation of the act for which reparation 
should be awarded to complainant. 

Godwin Produce Company, of Dunn, North Carolina, complainant, pro se. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on September 22, 1955. Com- 
plainant seeks an award of reparation in the amount of $1,181.05, 
which is alleged to be the adjusted purchase price of a truckload 
of potatoes sold and delivered to respondent in June 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 3, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on October 1, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Godwin Produce Company, is a partnership 
composed of Enoch E. Godwin, Sr. and Samuel M. Godwin, whose 
address is P. O. Box 163, Dunn, North Carolina. 
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2. Respondent, Hopkins Fruit Company, is a corporation 
whose address is 2004 Camden Avenue, Parkersburg, West Vir- 
ginia. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about June 18, 1955, in the course of interstate com- 
merce, complainant sold to respondent 100 50-lb. bags and 250 
100-lb. bags of Cobbler potatoes at $3.95 per cwt. delivered Park- 
ersburg, West Virginia, or a total price of $1,185.00. 


4. Pursuant to the foregoing contract, complainant shipped 
a truckload of potatoes from Dunn, North Carolina, to respondent 
at Parkersburg, West Virginia. Upon arrival it was ascertained 
that the load contained 98 50-lb. bags of potatoes instead of 100 
50-lb. bags. Respondent accepted the shipment at an adjusted 
price of $1,181.05. 


5. Respondent has failed to pay to complainant the adjusted 
purchase price of $1,181.05, or any part thereof. 


6. The formal complaint was filed on September 22, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the ad- 
justed purchase price of the potatoes is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $1,181.05, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,181.05, with interest 
thereon, at the rate of 5 percent per annum from July 1, 1955, 
until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4507) 


YOUNGSTOWN GRAPE DISTRIBUTORS v. KRASNOW-WEDNER COM- 
PANY. PACA Docket No. 6124. Decided January 3, 1956. 


F.o.b. Sale — Suitable Shipping Condition — Evidence — 
Burden of Proof—Rejection Without Reasonable Cause— 
Damages by Carrier—Measure of Damages 


Where complainant sold U. S. No. 1 grade peaches, f.o.b. California shipping 
point, to respondent in Pittsburgh and a Federal-State inspection in 
California certified that the peaches met the grade requirements at the 
shipping point and Federal inspections in Pittsburgh disclosed that the 
peaches on arrival failed to grade U. S. No. 1 only on account of exces- 
sive bruising, and respondent rejected the peaches, and complainant 
resold the peaches for the account of whom concerned, held, since the 
evidence indicated that the damage was due to handling by the carrier 
in transit, respondent failed to sustain the burden of proving that the 
peaches were not in suitable shipping condition, and the rejection was 
without reasonable cause and in violation of the act. The measure of 
complainant’s damages is the difference between the contract price and 
the net amount realized on the prompt and proper resale of the peaches. 


Ir. Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, for com- 
plainant. Mr. Gilbert E. Morcroft, of Pittsburgh, Pennsylvania, for 
respondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on September 17, 1953, it is alleged 
that on or about June 25, 1953, complainant sold to respondent 
one carload of U. S. No. 1 grade Elberta peaches; that a carload 
of peaches of the kind, quality and grade specified in the contract 
was tendered to respondent but it failed, neglected and refused 
to accept such peaches; and that by reason thereof complainant 
sustained damages of $1,782.44, being the difference between the 
contract price and the net proceeds realized on resale. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant’s representative on November 
13, 1953. A copy of the formal complaint and a copy of the 
report of investigation were served upon respondent on the same 
day. 

Respondent filed an answer on November 27, 1953, admitting 
that it contracted to purchase a carload of peaches on the terms 
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alleged in the complaint. Respondent avers that it had reasonable 
cause to reject the peaches because they were not in suitable 
shipping condition when shipped. 


At the request of respondent an oral hearing was held at Pitts- 
burgh, Pennsylvania, on January 27, 1955. Both parties were 
represented by counsel. Three depositions were offered and re- 
ceived in evidence on behalf of complainant and five witnesses 
testified on behalf of respondent. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Jack Young and 
Ben Post, doing business as Youngstown Grape Distributors, 
whose address is Reedley, California. 


2. Respondent is a partnership composed of Joseph Wedner 
and Melvin Krasnow, doing business as Krasnow-Wedner Com- 
pany, whose address is Catanzaro Building, 21st and Smallman 
Streets, Pittsburgh, Pennsylvania. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On June 25, 1953, in the course of interstate commerce, the 
parties entered into a contract for the sale by complainant to 
respondent of one carload of early Elberta peaches, U. S. No. 1 
grade, Young’s Best brand, at $1.50 per lug f.o.b. California ship- 
ping point, plus precooling of $35. It was agreed further that the 
car would be shipped June 25, 1953, to respondent at Pittsburgh, 
Pennsylvania. The contract was negotiated by Dugan & Dugan, 
brokers of Pittsburgh, Pennsylvania, who prepared a memoran- 
dum of sale which was signed by respondent and by the broker 
on behalf of complainant. 


4, At 11:59 p.m. June 25, 1953, complainant released car 
SFRD 11028 containing 1,470 boxes of peaches to the carrier 
billed to respondent at Pittsburgh, Pennsylvania. A Federal-State 
of California inspection was made of the peaches on June 25, 
prior to shipment. The inspection certificate reads in pertinent 
part as follows: 


“Quality and Condition: 
Peaches mature, mostly firm, some firm ripe, average 11% 
hard; well formed. 
Many show 4 or more of surface red blush. 
No decay. 
Defects average within grade tolerance. 
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“Grade: 


U.S. No. 1, Standard Pack, 
Meets Canadian import requirements. 
Meets quality requirements of C.T.F.A.” 


5. Car SFRD 11028 arrived at Pittsburgh on July 3, 1953, at 
3:30 p.m. Respondent inspected the shipment the next morning 
and notified the broker that the peaches were being refused 
because of condition. The broker notified complainant of the 
rejection. 


6. <A Federal condition inspection of the peaches in the upper 
two layers of the load was made on July 5, 1953, at 12:45 p.m. 
The certificate of this inspection reads in pertinent part as 
follows: 


“Condition of car: Fan control lever ‘off’ position. Hatch 
covers closed ; plugs in; bunkers full of ice. 


“Products inspected and distinguishing marks: PEACHES 
in lugs labeled ‘Young’s Best Brand, Youngstown Grape Dis- 
tributors, Reedley, California’. Stamped ‘Early Kim Elberta’ 
and to denote count (55, 60 and 65 count noted). 


“Condition of load and containers: Divided, lengthwise load; 
7 rows; 10 layers. Center bracing intact. lst and alternate 
and top layers double stripped. Few lugs noted on top of load 
open with contents disarranged. Most lugs in 2 upper layers 
of 2 stacks nearest 1 bunkerwall buckled or broken. 
“Condition of pack: Fairly tight. Wrapped. 


“Temperature of product: Doorway at top 48°F; bottom 
43°F. 


“Condition: Mostly firm to firm ripe, some ripe, some hard. 
Ground color mostly turning yellow to yellow, some light 
green. Damage by bruising ranges from 15 to 50% averag- 
ing approximately 30%, including 25% serious damage, 
affects firm ripe and ripe peaches mostly in bottom layer of 
pack. Less than 14 of 1% decay.” 


7. A second Federal inspection restricted to the product and 
lading of the upper five layers of the load was made on July 6, 
1953, at 2:20 p.m. The certificate reads in pertinent part as 
follows: 

“Quality: Mature, clean, fairly well to well formed and show 
a tinge to 50%, mostly 10 to 30% red color. Average 2% 
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grade defects consisting chiefly of limb rubs and unhealed 
cracks. 


“Condition: Mostly firm ripe to ripe, some firm, some hard. 
Ground color mostly turning yellow to yellow, some light 
green. Damage by bruising ranges from 4 to 50%, mostly 
9 to 25%, average approximately 20%, including 5% serious 
damage generally affecting firm ripe to ripe peaches with 
the highest percentage occurring in upper 2 layers of load 
and in bottom layer of boxes. Underlying flesh of those 
peaches is dark chocolate brown color in the bruised areas. 
Less than 14 of 1% decay. 


-“Grade: Now fails to grade U. S. No. 1 Standard Pack, only 
account excessive bruising.” 


8. Complainant notified respondent through the broker that 
the peaches would be resold for the account of whom concerned. 
On complainant’s order the peaches were sold by the Union Fruit 
Auction Company of Pittsburgh, Pennsylvania, for net proceeds 
of $457.56. 


9. The purchase price of the carload of peaches is $2,205, plus 


$35 for precooling, or a total of $2,240. There is due and owing 
from respondent to complainant the difference between that price 
and the proceeds of $457.56, or $1,782.44. 


10. The formal complaint was filed on September 17, 1953, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The contract involved in this proceeding specified peaches 
meeting the requirements of U. S. No. 1 grade at shipping point 
and the basis of sale was f.o.b. shipping point. The term “f.o.b” 
is defined by the regulations (7 CFR 46.24(i)) to mean that the 
produce sold is to be placed free on board the car at shipping point 
in suitable shipping condition and that the buyer assumes all risk 
of damage and delay in transit not caused by the shipper, irre- 
spective of how the shipment is billed. Section 47.24(j) of the 
regulations defines the term “suitable shipping condition”, in 
relation to direct shipments, to mean that the commodity, at the 
time of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination speci- 
fied in the contract. 
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Respondent contends that the peaches were of such maturity 
and ripeness at the time of shipment as not to be in suitable 
shipping condition. On the other hand, complainant contends that 
the peaches were in suitable shipping condition when shipped and 
that the bruising found on arrival resulted from improper refrig- 
eration, rough handling and delay in transit. 


On June 25, 1953, prior to shipment, the peaches in car SFRD 
11028 were officially inspected and certified to be U. S. No. 1 
grade, without any decay. The applicable U. S. Standards for 
peaches (7 CFR 51.312) provide, with respect to the U. S. No. 1 
grade, that not more than 10 percent, by count, of the peaches 
may fail to meet the requirements of the grade, but not more 
than 5 percent shall be allowed for defects causing serious dam- 
age, of which not more than 1 percent shall be for decay at ship- 
ping point. An additional tolerance of 2 percent is allowed for 
soft, overripe, or decayed peaches en route or at destination. 
Jack Young, complainant’s overseer, testified by deposition that 
at the time of shipment the peaches were mature and firm ripe, 
the pack was tight and the car was properly loaded. In his 
opinion, the peaches were in suitable shipping condition. Joe 
Phillips, complainant’s sales manager, testified to the same effect. 


The evidence shows that the car arrived at Pittsburgh on 
Friday, July 3, 1953, at 3:30 p.m. The next morning Joseph 
Wedner, President of respondent, and Dilworth Dugan, of Dugan 
and Dugan, inspected the carload. A Federal inspection was made 
by Herbert M. Powell at 12:45 p.m., July 5, 1953, and a second 
Federal inspection was made by Walter F. Calvert on July 6, 
1953, at 2:20 p.m. In addition, inspections were made by the 
Railway Perishable Inspection Agency at 11:00 a.m. July 6, at 
3:00 p.m. July 7 and at 1:45 a.m. July 8. 


Wedner testified that he inspected 8 or 10 lugs and found good 
peaches in the top layer of the two layer lugs and soft, overripe 
and brown discolored peaches on the bottom layer. Dugan testi- 
fied that the preponderance of the soft, overripe peaches was on 
the bottom layer of the individual lugs. The two Federal inspec- 
tors testified that, generally speaking, in the majority of the lugs 
inspected the top layer of peaches was in better condition than 
the bottom layer. All of these witnesses were in accord that the 
peaches at Pittsburgh were riper than usual for California 
peaches and that the bruising damage was much worse. How- 
ever, Powell stated that he had seen other shipments arrive with 
the same maturity, but in good shape. It was also agreed that 
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ripe peaches will bruise more easily than firm or firm ripe 
peaches, and, further, that more bruising will occur in lugs which 
are damaged in transit. 

The only evidence of the percentage of overripe peaches is the 
RPIA inspection report of the inspection made on July 6 which 
was restricted to the top layer only. This report states: 

“firm to ripe, 8% to 24%, average 11% overripe and show 
soft bruises, average 1% Brown Rot.” 
The two Federal destination inspection certificates do not note 
any overripe peaches. 
There was a divergence of views among the witnesses at the 
hearing as to whether the peaches at the time of shipment, based 
on the Federal shipping point inspection certificate, were in suit- 
able shipping condition. Powell testified that, in his opinion, the 
peaches were in suitable shipping condition, whereas Calvert and 
J. E. Bash, who is in charge of the RPIA Pittsburgh District, 
were of the opinion that the peaches were too ripe for shipment 
from California to Pittsburgh. Calvert admitted, however, on 
cross-examination, that he did not know the extent to which 
peaches would ripen in transit. 
The certificate of the first Federal inspection made at Pitts- 
burgh states: 
“Most lugs in 2 upper layers of 2 stacks nearest 1 bunker- 
wall buckled or broken.” 

The certificate of the second Federal inspection states: 
“Most boxes of upper 2 layers of 2 stacks nearest each 
bunker walls have lids and/or sides buckled or broken.” 

Bash testified that the RPIA inspection on July 6 disclosed the 
center gates were intact and the load was tied at each endwall, 
with the exception that the top boxes and the last two stacks at 
the B end of the car had cracks or sprung side slats. Bash testi- 
fied further that he found no evidence of rough handling and 
that the damage to the lugs disclosed by the RPIA inspections 
was not significant because there are very few cars of any com- 
modity that will not contain some broken packages caused either 
by the shipper or the carrier. Nevertheless, when the car was 
unloaded 130 lugs required recoopering of which 36 were made 
good. The 15 lugs used by the RPIA in its inspections were not 
included in the 130 lugs. Assuming that as many as 30 lugs were 
damaged in other inspections, the remaining number of damaged 
boxes was still substantial and more than would be expected 
during a normal transit movement. The Federal inspections made 
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at Pittsburgh show that the bruising in the two top layers of the 
10 layer load was worse than the bruising in the lower layers. 
Since most of the damage to the lugs was in the upper two layers, 
there appears to be a distinct relationship between such damage 
and the bruising occurring in the two upper layers. 

A considerable portion of the evidence related to the questions 
of whether the car moved between the shipping point and Pitts- 
burgh in the normal time and also whether the refrigeration in 
transit was proper. The preponderance of the evidence shows the 
time in transit was normal. While the evidence shows that the 
temperature of the peaches disclosed by the Federal inspections 
made 2 and 3 days after arrival was higher than is normal dur- 
ing transit or on arrival, this was due primarily to the opening 
of the car doors during the various inspections. In view of the 
higher temperature, there is no doubt that the peaches were con- 
siderably more ripe when they were inspected 2 or more days 
after arrival by the Federal and RPIA inspectors than they were 
on arrival. 

Since the evidence indicates that the bruising of the peaches 
resulted from rough handling by the carrier in transit, it is con- 
cluded that respondent has failed to sustain the burden of prov- 
ing that the peaches were not in suitable shipping condition at 
the time of shipment on June 25, 1953, and that respondent’s 
rejection was without reasonable cause in violation of section 2 
of the act. 

The measure of complainant’s damages is the difference be- 
tween the contract price and the net amount realized from a 
prompt and proper resale of the peaches. The S. A. Gerrard Com- 
pany v. Metzler & Sons, Inc., 12 A.D. 781. The resale herein 
appears to have been prompt and proper under the circumstances 
of this case. Accordingly, complainant sustained damages in the 
sum of $1,782.44, the difference between the contract price of 
$2,240 and the net resale proceeds of $457.56. 

Reparation should be awarded complainant in the amount of 
$1,782.44, with interest and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,782.44, with interest there- 
on at the rate of 5 percent per annum from August 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4508) 






UNITED FRUIT & PRODUCE COMPANY v. LEWIS D. GOLDSTEIN FRUIT 
& PRODUCE CORPORATION. PACA Docket No. 6183. Decided 
January 5, 1956. 







Failure to Pay Purchase Price of Lettuce—Admission of 
Liability — Counterclaim — Evidence—Failure to Sustain 
Allegations in Counterclaim—Violation of Act—Reparation 











Where complainant sought to recover the total purchase price of three car- 
loads of lettuce sold to respondent and respondent admitted liability, 
but filed a counterclaim for damages alleged to have been sustained on 
four other transactions with complainant, and the evidence submitted 
by respondent disclosed that one of these transactions had been mutually 
rescinded, another was properly complied with by complainant, and that 
damages in the other two transactions were less than claimed, held, 
respondent is indebted to complainant for the amount claimed in the 
complaint as admitted, less damages proved to have been sustained 
under the counterclaim and respondent’s failure to pay the difference 
to complainant is a violation of the act and reparation is awarded com- 
plainant for the amount due. 

















Suitable Shipping Condition Where Purchased Without 
Express Warranties 









With respect to lettuce sold without express warranties as to grade, quality 
or condition, it is concluded, that the deterioration revealed by the 
destination inspection is not abnormal. 










Mr. Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, for com- 

plainant. Mr. David B. Fitzgerald, of Gratz, Sperling & Fitzgerald, of 
Philadelphia, Pennsylvania, for respondent. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 










PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed with the Department on October 
13, 1953, and the formal complaint was filed on December 30, 
1953. Complainant alleges that it sold to respondent three car- 
loads of lettuce, one on or about July 22, 1953, and the other two 
on or about August 26, 1953; that the three carloads were diverted 
to and accepted by respondent; but that respondent failed to pay 
the invoice price of the first carload in the amount of $2,036, and 
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the balance of the invoice prices of the other carloads in the 
amount of $21.98. Complainant requests an award of reparation 
in the total amount of $2,057.98. 

A copy of the report of investigation made by the Department 
was served upon complainant on February 1, 1954. On the same 
day a copy of the report of investigation and a copy of the formal 
complaint were served upon respondent. 

Respondent filed an answer and counterclaim on February 25, 
1954. Respondent does not deny complainant’s claim in the 
amount of $2,057.98, but alleges that amounts totaling $2,499.91 
are due from complainant in connection with the purchase from 
complainant of two carloads of celery and two carloads of lettuce, 
and the diversion of one carload of carrots to respondent to sell 
for complainant’s account. 

Complainant filed a reply to the counterclaim on March 15, 
1954, denying that any amount is due respondent. 

A supplemental report of investigation was made by the De- 
partment on June 16, 1954, and copies thereof were served upon 
the parties on June 17, 1954. 

An oral hearing was held at Philadelphia, Pennsylvania, on 
November 30, 1954. Both parties were represented by counsel. The 
deposition of Louis Lerner, one of the complainant partners, was 
offered and received in evidence. Lewis D. Goldstein testified at 
the hearing on behalf of respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis Lerner, 
Rose Lerner, Abe Fine and Harry Fine, doing business as United 
Fruit & Produce Company, whose address is 55-57-59 Produce 
Row, St. Louis, Missouri. At the time of the transactions involved 
herein, complainant was licensed under the act. 


2. Respondent, Lewis D. Goldstein Fruit & Produce Corpora- 
tion, is a corporation whose address is Produce Building, Second 
and Dock Streets, Philadelphia, Pennsylvania. At the time of the 
transactions involved herein, respondent was licensed under the 


act. 


3. On or about July 22, 1953, in the course of interstate com- 
merce, complainant sold to respondent the 304 crates of 4-dozen 
size lettuce contained in car PFE 4209, which had been shipped 
from Salinas, California, on July 18, 1953. The agreed price was 
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$6.50 per crate f.o.b. shipping point acceptance, plus $60 for 
top-ice, making a total of $2,036. The lettuce met the terms of 
the contract. Respondent accepted the carload of lettuce on arrival 
at Philadelphia, Pennsylvania, and made no complaint with 
respect thereto. Respondent has failed to pay the agreed purchase 
price of $2,036, or any part thereof. 


4. On or about August 26, 1953, in the course of interstate 
commerce, complainant sold to respondent the 540 cartons of 
2-dozen size lettuce contained in car PFE 45099, which had been 
shipped from Salinas, California, on August 20, 1953. The agreed 
price was $2 per carton delivered Philadelphia, Pennsylvania, 
making a total of $1,080. The lettuce met the terms of the con- 
tract. Respondent accepted the carload of lettuce on arrival at 
Philadelphia, Pennsylvania, and made no complaint with respect 
thereto. There is due and owing by respondent to complainant on 
this carload $8.02. 


5. On or about August 26, 1953, in the course of interstate 
commerce, complainant sold to respondent the 540 cartons of 
2-dozen size lettuce contained in car PFE 55575, which had been 
shipped from Salinas, California, on August 20, 1953. The agreed 


price was $2 per carton delivered Philadelphia, Pennsylvania, 
making a total of $1,080. The lettuce met the terms of the con- 
tract. Respondent accepted the carload of lettuce on arrival at 
Philadelphia, Pennsylvania, and made no complaint with respect 
thereto. There is due and owing by respondent to complainant on 
this carload $13.96. 


6. On or about April 25, 1952, in the course of interestate 
commerce, complainant sold to respondent the 337 crates of 
4-dozen size lettuce contained in car PFE 46551, which had been 
shipped from Phoenix, Arizona, on April 23, 1952. Complainant 
represented the grade as U. S. No. 1 but unbeknown to complain- 
ant the lettuce was actually 80% U.S. No. 1 at the time of ship- 
ment. The agreed price was $3.75 per crate f.o.b. shipping point 
acceptance final, plus top-ice of $60, making a total of $1,323.75. 
Car PFE 46551 arrived at Philadelphia, Pennsylvania, on May 1, 
1952. Respondent accepted the shipment and paid the full pur- 
chase price. Respondent notified complainant’s agent that the 
lettuce showed decay and also filed a claim with the carrier. On 
or about August 1, 1952, respondent first learned that the lettuce 
shipped in car PFE 46551 was 80% U.S. No. 1 quality instead of 
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U. S. No. 1. Respondent notified complainant and requested 
damages of $863.63. The difference in value between a carload 
of lettuce grading 80% U.S. No. 1 and U.S. No. 1, is $112. This 
amount is due and owing to respondent from complainant. 


7. On or about June 27, 1953, in the course of interestate 
commerce, complainant sold to respondent two carloads of celery 
on the basis “Subject 85% U.S. One arrival Philadelphia,” car 
PFE 4261 containing 400 crates of 3-dozen size celery at $2.70 
f.o.b. shipping point acceptance, plus $60 for top-ice, making a 
total of $1,140, and car PFE 44736, containing 131 crates of 
2-dozen size celery and 269 crates of 214-dozen size celery at $2.85 
per crate f.o.b. shipping point acceptance, plus $60 for top-ice, 
making a total of $1,200. Both cars were shipped from Oceano, 
California, on June 25, 1953, and arrived at Philadelphia on July 
5, 1953. Respondent inspected the two cars on July 6 and notified 
complainant by telegram that it could not use the celery and to 
sell elsewhere. Complainant advised respondent to have both cars 
inspected. Federal inspections were made and the celery in car 
PFE 4261 was certified to be approximately 55% U.S. No. 1 
quality and that in car PFE 44736 was certified to be approxi- 
mately 60% U.S. No. 1 quality. Respondent notified complainant 
of the inspections and complainant agreed to take the carloads 
back. Complainant disposed of the celery elsewhere. No claim for 
damages was made by respondent upon complainant prior to the 
filing of the counterclaim. 


8. On or about September 2, 1953, in the course of interstate 
commerce, complainant sold to respondent one carload of 328 
crates of Favor brand lettuce, 4-dozen size, at $2.25 per crate 
f.o.b. shipping point acceptance, plus $60 for top-ice, or a total 
of $798. Pursuant to the contract, complainant diverted to re- 
spondent car PFE 44952, which had been shipped from Salinas, 
California, on August 28, 1953. Respondent paid complainant’s 
sight draft for the full purchase price on September 4, 1953. Car 
PFE 44952 arrived at Philadelphia on the morning of Saturday, 
September 5. A Federal inspection made on September 8 revealed 
an average of 10% Tipburn, an average of approximately 12% 
damage by reddish brown discoloration, and an average of 6% 
Bacterial Soft Rot affecting mostly compact portion of the head. 
Respondent notified complainant of this inspection and demanded 
protection. Lerner advised respondent to render an accounting 
and he would see that respondent got help. Respondent sold the 
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lettuce between September 9 and 16, 1953, for gross proceeds of 
$956.90 and net proceeds of $143.24. A copy of the accounting was 
sent to complainant. 


9. On or about June 26, 1953, in the course of interstate com- 
merce, complainant diverted a carload of carrots, contained in 
car PFE 61729, to respondent to sell for complainant’s account. 
The car was shipped from Salinas, California, on June 17, 1953, 
and arrived at Philadelphia, Pennsylvania, on June 29, 1953. 
Respondent was unable to sell the carrots and notified complain- 
ant to that effect. At complainant’s request, respondent diverted 
the car to New York City, New York. Respondent incurred and 
paid $13.20 for ice and $22.91 for terminal charges in connection 
with the shipment at Philadelphia, for which it has not been 
reimbursed by complainant. 


10. The formal complaint was filed on December 30, 1953, 
which was within 9 months after the causes of action accrued. 
Respondent filed an informal complaint with respect to car PFE 
46551 on July 31, 1952, and the counterclaim with respect to cars 
PFE 4261, PFE 44736, PFE 44952 and PFE 61729 on February 
25, 1954, which was within 9 months after the alleged causes of 


action accrued. 


CONCLUSIONS 


In this proceeding complainant seeks to recover from respond- 
ent amounts claimed due on three carloads of lettuce sold to 
respondent, $2,036.00 on car PFE 4209, $8.02 on car PFE 45099, 
and $13.96 on car PFE 55575. Respondent admits liability to 
complainant on these carloads in the total amount of $2,057.98, 
but claims in its answer that it sustained damages totaling 
$2,499.91 on four other transactions with complainant. By amend- 
ments at the hearing this amount was reduced to $2,332.51. Re- 
spondent’s claims are denied by complainant; hence they are the 
matters for discussion here. 


Respondent’s first claim concerns the lettuce in car PFE 46551, 
which was purchased through Fred Kaiser of Al Kaiser and Bros. 
Inc. Respondent contends the lettuce in this car graded 80% 
U. 8. No. 1 at shipping point instead of U.S. No. 1 as represented 
by Kaiser. The evidence shows that car PFE 46551 arrived at 
Philadelphia, Pennsylvania, on May 1, 1952, for the market of 
May 2, 1952. An inspection of the lettuce by the Binney Inspection 
Service showed 5 to 15 percent Soft Rot, averaging 10 percent, 
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on one to five leaves. Goldstein testified that he notified Fred 
Kaiser of the decay. Respondent sold the lettuce for gross pro- 
ceeds of $1,148 and paid complainant the invoice price of 
$1,323.75. Respondent then filed a claim for $537 with the carrier 
based on a two-day delay. At the request of the carrier, respond- 
ent obtained from the Department on or about August 1, 1952, 
a copy of the certificate of the Federal-State inspection made at 
Tolleson, Arizona, on April 23, 1952, of 337 crates of lettuce. The 
grade was certified as “Approximately 80% U.S. No. 1 Quality.” 
At the bottom of the certificate is the following remark: “Appli- 
cant states above lot to be loaded in PFE 46551.” By letter dated 
August 5, 1952, respondent advised complainant of the certificate 
and requested a check in the amount of $863.63, the actual loss 
sustained on resale. Subsequently, respondent was paid $425 on 
its claim by the carrier. 

Complainant contends that respondent has failed to prove that 
the lettuce covered by the shipping point inspection was actually 
placed in the car and that the shipper-applicant from whom com- 
plainant purchased the car may have loaded the car with other 
lettuce which did grade U. S. No. 1. In the absence of any evidence 
to the contrary, it must be presumed that the shipper loaded the 
lot inspected in the car as he said he would. It is concluded that 
the lettuce in car PFE 46551 graded 80% U. S. No. 1 when 
shipped. Complainant also contends that notice of the breach was 
not timely given. There is no merit to this contention. The evi- 
dence shows that at some time prior to July 24, 1952, respondent 
had requested an allowance of $1 per crate or a total of $337 
from Fred Kaiser. In any case, respondent notified complainant 
of the breach as to grade and made demand for the loss claimed 
to have been sustained within a few days after it received the 
inspection certificate and knew of the breach. 

Respondent claims damages in the amount of $280.50, the dif- 
ference between the market value of U. S. No. 1 lettuce, $5.50 
per crate or $1,853.50 for 337 crates, and the gross proceeds of 
$1,148, less $425 paid by the carrier. It is noted that the claim 
filed by respondent with the carrier states the market value of 
U. S. No. 1 lettuce to be $5 per crate, or $1,685 for the carload on 
April 30. On that date, as on May 2, the less-than-carload prices 
quoted in the Federal Market News Service reports for good 
merchantable lettuce at Philadelphia ranged from $4.50 to $5.50 
per crate. Lerner testified by deposition that the differential be- 
tween U. S. No. 1 standard pack lettuce and 80% U.S. No. 1 
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quality standard pack lettuce at both shipping point and destina- 
tion was from 25 cents to 50 cents per crate, or an average of 
3714 cents per crate. It is probable that the carrier paid respond- 
ent $112, or approximately 33 cents per crate, less than the 
amount claimed because the lettuce was 80% U.S. No. 1 quality 
rather than U. S. No. 1 at shipping point. It is concluded that 
respondent sustained damages of $112 on this shipment. 


The next claim relates to the two carloads of celery purchased 
by respondent from complainant on June 27, 1953, which were to 
be 85% U.S. No. 1 quality on arrival at Philadelphia. On July 6, 
1953, respondent sent complainant the following telegram: 

“Arrived Today PFE 44736 and 4261 Entire Contents Badly 
Seeded Besides Show Pink Rot. Louie Not Question Of Any 
Allowance Just Can’t Use Kindly Place Elsewhere.” 


At complainant’s request respondent ordered Federal inspec- 
tions. The celery in cars PFE 4261 and PFE 44736 graded 
approximately 55% and 60% of U.S. No. 1 quality, respectively. 
Goldstein testified that he notified Lerner over the telephone of 
the results of the Federal inspections and Lerner said he would 
make other disposition of the cars and for respondent to turn 
them over to complainant at Philadelphia. Goldstein also testified 
that he told Lerner in this conversation that prior to arrival of 
the cars he had contracted to resell the celery at $5.75 per crate 
or $2,300 per carload. Respondent claims damages of $474.55 on 
car PFE 4261 and $414.55 on car PFE 44736, being in each 
instance the difference between the delivered cost and the pur- 
ported resale price of $2,300. 


The evidence establishes that the contract for the two carloads 
of celery was mutually rescinded. Respondent offered the cars 
back to complainant and complainant accepted their return. At 
no time prior to the filing of the counterclaim did respondent 
intimate that it would hold complainant for damages. Under these 
circumstances, respondent has no further remedy by way of 
damages. 


Respondent’s third claim concerns car PFE 44952. Goldstein 
testified that he purchased this carload of lettuce from Lerner 
over the telephone on September 2, 1953, and that Lerner repre- 
sented it was of fine quality, U. S. No. 1. Respondent contends 
that the lettuce was not in suitable shipping condition and that 
it sustained damages of $1,093.10, the difference between the 
value of the lettuce if it had been as warranted, $2,050, and the 
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resale gross proceeds of $956.90. Complainant contends, and 
Lerner so testified, that no representations as to grade or quality 
were made by Lerner. 

Attached to the deposition of Lerner are a copy of the telegram 
sent to respondent on September 2, 1953, confirming the purchase 
and sale of car PFE 44952, and also a copy of the invoice sent to 
respondent. Neither document mentions any grade or quality. It 
is concluded that the contract did not specify any particular 
grade, quality or condition of lettuce. 

Since the contract of sale was on an f.o.b. basis, the lettuce 
was required to be in suitable shipping condition. As defined in 
section 46.24(k) of the regulations (7 CFR 46.24(k)), the term 
“suitable shipping condition”, in connection with a rolling car, 
means that the commodity at the time of sale is in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal 
deterioration at the destination specified in the contract. We are 
unable to conclude that the deterioration revealed by the Federal 
inspection at Philadelphia was abnormal for lettuce sold without 
any express warranties as to grade, quality or condition. 

Respondent’s final claim concerns the carload of carrots, PFE 
61729, diverted to respondent on June 26, 1953. Goldstein testified 
that he received the following instructions from Lerner: ‘Don’t 
break the car of carrots, Lou, unless you get a good movement.” 
It appears from the evidence that the car arrived at Philadelphia 
on June 29 and respondent sampled the car and tried to sell the 
carrots but was unable to do so. Respondent notified Lerner of 
the facts and he said try again the next day. Goldstein testified 
that he was unable to sell the following day and he advised Lerner 
to divert the car elsewhere; that Lerner said to divert to New 
York and to have the car iced; and that he followed such instruc- 
tions. Goldstein further testified that he paid $13.20 for 2 tons of 
ice put in the car on June 30, and $22.91, for terminal charges, 
making a total of $36.11. 

Lerner testified that he did not authorize respondent to re-ice 
the car, or to unload or place the car at the terminal in Phila- 
delphia. He does not deny that the charges were paid. Even in 
the absence of specific instructions, respondent had implied 
authority to incur and pay reasonable charges in attempting to 
sell the carrots for complainant’s account and in preserving the 
carrots during such attempt. It is concluded that $36.11 is due 
respondent on this carload. 
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To summarize, respondent owes complainant $2,057.98 on cars 
PFE 4209, PFE 45099 and PFE 55575 and complainant owes 
respondent $112 on car PFE 46551 and $36.11 on car PFE 61729, 
a total of $148.11. The failure of respondent to pay to complain- 
ant the difference between these amounts, or $1,909.87, is a viola- 
tion of section 2 of the act. Reparation should be awarded com- 
plainant in the amount of $1,909.87, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,909.87, with interest at the 
rate of 5 percent per annum from September 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4509) 


FRANK KENWORTHY COMPANY v. BELSON Bros. PACA Docket 
No. 6158. Decided January 12, 1956. 


Order Granting Petition for Reconsideration—Amending 
Prior Order — Preferable Quotations — Proper Freight 
Charges 


Where in the petition for reconsideration of our order (14 A.D. 502) re- 
spondent pointed out that carlot price quotations were available for the 
period in question and should have been used instead of street sale quo- 
tations, held, such contention is correct and we amend our previous order 
accordingly and also revise our figures on freight charges to more 
accurately reflect the loss sustained. 


. Warren S. Earhart, of Kansas City, Missouri, for complainant. Mr. 
LeRoy W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Glibert A. 
Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


Order Granting Petition for Reconsideration and Amending 
Prior Order 
In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued on June 15, 1955, awarding reparation to complainant 
against respondent in the amount of $301.19, with interest. The 
order was based upon our conclusion that respondent’s rejection 
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of the carload of potatoes shipped by complainant to respondent 
under a joint account agreement was without reasonable cause 
and in violation of section 2 of the act. 


On June 21, 1955, within the prescribed time, respondent filed 
a petition for reconsideration. Respondent’s petition was served 
upon complainant and complainant filed an answer thereto which 
was generally in opposition to the stand taken by respondent. 
However, after careful consideration of the petition and answer, 
reconsideration is deemed proper and is hereby granted. 


In the prior order it was concluded that respondent could rea- 
sonably have disposed of all the potatoes between April 28 and 
May 1, 1953, and that if this had been done gross proceeds of 
$2,082.00 would have been realized. In computing the gross pro- 
ceeds, we used the lowest street sale quotations reported for those 
days in the Federal Market News Service Reports for Chicago. 
Respondent points out that carlot price quotations are available 
and should have been used. We agree. The Federal Market News 
Service Reports for Chicago show the following sales of carloads 
of potatoes comparable to the type specified in the contract: for 
April 28, 1953, one at $5.10 and one at $5.25; for April 29, one at 
$5.00, two at $5.30 and one at $5.35; for April 30, no comparable 


quotation; and for May 1, one at $4.75 and one at $5.00. Since 
the average of the carlot prices is approximately $5.13 per sack, 
the gross proceeds would be $1,846.80 for the 360 sacks in the car. 


In our order of June 15, 1955, the freight charges from ship- 
ping point to Cincinnati, Ohio, were used in computing the joint 
cost of the carload. We should have used the freight charges from 
shipping point to Chicago, the contract destination, which 
amounted to $470.92. This would make the joint cost of the pota- 
toes $1,404.00, plus freight to Chicago, or a total of $1,874.92. 
Deducting the gross proceeds of $1,846.80 that should have been 
realized from the total joint cost of the potatoes results in a loss 
to the joint venture of $28.12. Complainant’s one-half share of 
this loss amounts to $14.06. 


It was, and remains, our conclusion that it was the duty of 
complainant to minimize the damages by promptly selling the 
potatoes for the best price obtainable; that complainant should 
have been aware on April 30 or May 1 that respondent did not 
intend to accept the potatoes and arrangements should have been 
made to have the potatoes sold; and that complainant could rea- 
sonably have disposed of the potatoes between May 4 and May 6. 
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The Federal Market News Service Reports contain the following 
sales of carloads of comparable potatoes: on May 4, four at $4.75; 
May 5, two at $4.75 and one at $4.90; May 6, three at $4.75; or an 
average of approximately $4.76 per sack. Thus, gross proceeds of 
$1,713.60 could and should have been realized on resale. Deducting 
this amount from the total joint cost of $1,874.92 leaves a loss of 
$161.32, which loss complainant is entitled to recover. Complain- 
ant is also entitled to recover $30.90 paid to the carrier for 7 days 
demurrage, which expense would not have occurred had respond- 
ent sold the potatoes promptly, and $9.00, which respondent paid 
for Federal inspection of the potatoes at Chicago and deducted 
in connection with a remittance to complainant. 

Reparation should be awarded to complainant against respond- 
ent in the total amount of $187.16, with interest, which sum con- 
sists of the loss of $161.32, the demurrage of $30.90 and the 
inspection fee of $9.00, less $14.06, the loss that complainant 
would have incurred had respondent sold the potatoes when it 
should have. The order of June 15, 1955, in this proceeding, is 
amended accordingly. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $187.16, with interest thereon 
at the rate of 5 percent per annum from June 1, 1953, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4510) 


FRANK KENWORTHY COMPANY v. LEWIS D. GOLDSTEIN FRUIT AND 
PRODUCE CORPORATION. PACA Docket No. 6290. Decided Janu- 
ary 12, 1956. 


Failure to Pay Purchase Price of Lettuce—Time for Fil- 
ing Counterclaim—Evidence—Burden of Proof—Dismissal 
of Counterclaim 


Where complainant sought to recover the total purchase price of five car- 
loads of lettuce alleged to have been sold to respondent, and respondent 
admitted liability, but filed a counterclaim alleging that complainant was 
indebted to respondent for a larger amount in connection with sales of 
tomatoes, but said counterclaim was not filed within nine months after 
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accrual of the causes of action alleged therein except as to one, and 
respondent failed to prove the allegations with respect to that, held, 
respondent’s counterclaim is dismissed due to late filing and because 
respondent failed to support its claim with a preponderance of the 
evidence and, as the transaction in the complaint is admitted, reparation 
is awarded complainant for the amount alleged to be due. 


. Warren S. Earhart, of Kansas City, Missouri, for complainant. Gratza 
Sperling & Fitzgerald, of Philadelphia, Pennsylvania, for respondent. 
Mr, Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on March 17, 1954, complainant seeks 
to recover reparation for $2,645.00, in connection with an alleged 
sale to respondent of five carloads of lettuce. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail upon 
respondent on April 8, 1954. A copy of the Department’s report 
of investigation was served by registered mail upon complainant 
on April 9, 1954. 

Respondent filed an answer and counterclaim admitting the 
lettuce purchases as alleged; but denying liability on the grounds 
that complainant owed respondent $4,370.51 in connection with 
tomato transactions handled by the parties on a joint account 
basis, leaving a net balance due respondent of $1,725.51. Com- 
plainant filed a reply to the counterclaim denying liability on the 
grounds that respondent’s alleged claims accrued more than 9 
months prior to the filing of respondent’s answer and counter- 
claim. Also complainant filed a motion for judgment on the plead- 
ings, together with a brief, and respondent filed objections 
thereto. On December 7, 1954, the presiding officer entered his 
order denying complainant’s motion for judgment on the 
pleadings. 

Although the amount involved herein is more than $500, neither 
party requested an oral hearing. Therefore evidence was sub- 
mitted in accordance with the shortened method of procedure as 
provided by section 47.20 of the rules of practice. Pursuant to 
such procedure, complainant filed an opening statement, which is 
in the form of an affidavit executed by Frank Kenworthy, to- 
gether with exhibits. Respondent filed an answering statement, 
which is in the form of an affidavit executed by Lewis D. Gold- 





44 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 42 


stein, together with exhibits. Complainant filed a statement in 
reply, in the form of an affidavit by Frank Kenworthy, which is 
accompanied by additional exhibits. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank Kenworthy, doing 
business as Frank Kenworthy Company, whose post office address 
is 305-6 Produce Exchange Building, Kansas City, Missouri. At 
the time of the transactions herein complainant was licensed 
under the act. 


2. Respondent is a corporation, Lewis D. Goldstein Fruit and 
Produce Corporation, whose post office address is Produce Build- 
ing, S. W. Corner 2nd and Dock Streets, Philadelphia, Pennsyl- 
vania. At the time of the transactions involved herein, respondent 
was licensed under the act. 


3. On or about September 1, 1953, in the course of interstate 
commerce, the parties entered into a contract whereby complain- 
ant agreed to purchase five carloads of lettuce for respondent. The 
parties agreed on a buying brokerage fee payable by respondent 
to complainant of $25 per car on four cars of size 2’s and $30 per 
car on one car of size 4’s. 


4. Pursuant to, and in accordance with the agreement between 
the parties, complainant purchased five carloads of lettuce for 
respondent, and paid the shipper the invoice price of the lettuce. 
The lettuce was shipped from loading points in the State of Cali- 
fornia to respondent at Philadelphia, Pennsylvania, and complain- 
ant rendered invoices to respondent to cover the purchases. The 
shipping dates, description of the lettuce, invoice prices paid by 
complainant to the shipper, and payments made by respondent 
to complainant, are as follows: 

PFE 64989—Shipped from Salinas, California 8-31-53 
646 Cartons Old Mission Brand, vacuum cooled 


Lettuce 2’s at $1.00 f.o.b. $646.00 
Plus Vacuum Cooling at 15¢ carton 96.90 


742.90 
Plus Brokerage 25.00 


767.90 
L. D. Goldstein Fruit and Produce Corporation paid 9-28-53 717.90 


Balance Due $ 50.00 





KENWORTHY CO. v. GOLDSTEIN FRUIT & PRODUCE CORP. 
Cite as 15 A.D. 42 


FHIX 40061—Shipped from Salinas, California 9-1-53 
640 Cartons Old Mission Brand, vacuum cooled 
Lettuce 2’s at $1.00 f.o.b. $640.00 
Plus Vacuum cooling 15¢ carton 96.00 


736.00 
Plus Brokerage 25.00 


Paid by L. D. Goldstein Fruit and Produce Corporation 9-28-53 758.00 


Balance Due 3.00 


PFE 73558—Shipped from Salinas, California 9-1-53 
328 Crates “Garin-tee” Lettuce at $2.50 f.o.b. 
Size 4’s 820.00 


Plus Top Ice 60.00 


880.00 
Plus Brokerage 30.00 


Balance Due 910.00 


PFE 65168—Shipped from Salinas, California 9-2-53 
640 Cartons Old Mission Brand, vacuum cooled 
Lettuce 2’s at $1.10 f.o.b. 
Vacuum cooling at 15¢ carton 


Plus Brokerage 
Balance Due 


ART 31882—Shipped from Watsonville, California 9-2-53 
640 Cartons “‘Oaken Bucket’? Lettuce 2’s at $1.15 f.o.b. 
Plus Vacuum cooling 15¢ carton 


Plus Brokerage 


Balance Due $857.00 


5. Upon arrival of the shipments at destination in Philadel- 
phia, Pennsylvania, the lettuce was accepted by respondent. 


6. Respondent paid to complainant only $1,475.90 of the total 
amount due in connection with the lettuce shipments, leaving a 
balance due complainant of $2,645.00. 


7. The formal complaint was filed on March 17, 1954, which 
was within 9 months from the time the cause of action accrued. 
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8. Respondent’s counterclaim was filed on July 8, 1954, which 
was not within 9 months from the time of accrual of the causes 
of action alleged therein, except for the transaction covered by 
respondent’s file No. 3815. 


CONCLUSIONS 


The complaint involves an unpaid balance of $2,645 due com- 
plainant in connection with its purchase for respondent of five 
carloads of lettuce. Attached to the complaint are exhibits sup- 
porting complainant’s allegations. In its answer respondent ad- 
mits complainant’s allegations relative to the lettuce purchases, 
but denies liability because of an alleged indebtedness in a greater 
amount due from complainant to respondent in connection with 
other transactions. In its answering statement, respondent seeks 
to qualify its previous admission by stating that some of the 
allegations in the complaint are incorrect. However, the clear pre- 
ponderance of the evidence shows, and we therefore conclude that, 
as alleged in the complaint, there is a balance due from respond- 
ent to complainant of $2,645 in connection with the five carloads 
of lettuce purchased by complainant for respondent. 


In its counterclaim respondent alleges that complainant owes 
it $4,370.51 in connection with a number of joint account trans- 
actions for the handling of tomatoes carried on between the 
parties. All of these transactions occurred more than 9 months 
prior to the time of filing the counterclaim. However, respondent 
takes the position that the counterclaim was filed within the 
required time because the various sums due respondent consti- 
tute an open account. In this connection the order issued by the 
presiding officer on December 7, 1954, denying complainant’s 
motion for judgment on the pleadings reads, in part, as follows: 


“The act requires that a complaint be filed within nine 
months after the cause of action accrued. It is doubtful 
whether the letters sent by respondent to the Department on 
December 8, 1953, and February 12, 1954, constitute infor- 
mal counterclaims as contended by respondent. These letters 
do not contain any of the details of the transactions such as 
commodity, dates or car numbers. They merely state that 
complainant owes respondent approximately $4000. 


“It appears from the counterclaim filed July 8, 1954, that 
during July and August 1953 complainant and respondent 
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handled on joint account nine lots of tomatoes. The payments 
which respondent claims were insufficient were made by 
complainant between July 29 and October 15, 1953. It has 
been held that a cause of action for failure to truly and 
correctly account accrues on the date accounting is made. 
Harry Thrailhill v. C. H. Robinson Co., PACA Docket No. 
645, S. 622. Under this rule, the counterclaim filed on July 8, 
1954, was timely filed with respect to the transaction on 
which Frank Kenworthy Co. made payment on October 15, 
19538, but not as to the balance of the transactions on which 
payments were made October 2 or before. 


“However, respondent states in its objections that the nine 
transactions involved in the counterclaim were part of 13 
joint account transactions entered into by complainant and 
respondent during July and August 1953 for the handling 
of Virginia tomatoes; that the parties maintained a running 
account involving debits and credits during the entire time 
which account was not concluded until considerably later 
than October 12, 1954 (probably should be 1953). It is 
respondent’s position that a counterclaim filed within nine 
months after the conclusion of the running account is timely 
filed. This position appears to be supported by the decision 
in Knaebel Produce Company v. S. M. Young, PACA Docket 
No. 4086, 1 A.D. 611. Consequently, respondent must be given 
the opportunity to submit evidence with respect to its con- 
tention that there was a running account between the 
parties.” 


The quoted provisions of the order of the presiding officer 
appear correct, and require’ no discussion. Respondent has been 
given an opportunity to present evidence in support of its position 
that there was a running account between the parties with respect 
to the transactions involved in the counterclaim. One of respond- 
ent’s exhibits is a copy of one of its ledger sheets showing a 
number of debits and credits to complainant’s account. The 
remaining evidence consists primarily of copies of invoices and 
checks relating to individual shipments. We think respondent has 
failed to sustain the burden of proof upon it. In complainant’s 
statement in reply it is affirmed that “The transactions were of 
such nature as not to be compatible with a running account, in 
that some were purchases by me, as a broker, for Goldstein, some 
were sales by me, as a broker, for Goldstein and some involved 
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carloads shipped to me to handle for our joint account. Each 
transaction was handled and invoiced separately. At no time did 
respondent send me a statement showing charges and credits to 
a running account. Rather, it invoiced me separately on each car 
load or truckload and I remitted separately as to each shipment 
and did not make payments on a running account. Neither party 
treated the transactions as a running account.” In our opinion, 
the preponderance of the evidence supports complainant’s conten- 
tions as to this issue. Accordingly, we conclude, with respect to 
all the transactions covered by the counterclaim except the one 
on which payment is alleged by respondent to have been made by 
complainant on October 15, 1953 (respondent’s file 3815), that — 
the counterclaim was not filed within the 9-month period of time 
required by the statute, and must fail for this reason. 


Complainant denies liability with respect to the transaction cov- 
ered by respondent’s file 3815 and has submitted copies of two 
telegrams exchanged between the parties which lend some cre- 
dence to its position. Respondent’s documentary evidence consists 
of a copy of respondent’s invoice, which complainant denies hav- 
ing received, and a copy of one of respondent’s ledger sheets 
which contains an entry reflecting the alleged indebtedness. We 
hold that respondent has failed to prove by a preponderance of the 
evidence that complainant is indebted to it for the amount 
claimed. Accordingly, the counterclaim should be dismissed in 
entirety. 

It is concluded that respondent’s failure to pay complainant the 
amount claimed is a violation of section 2 of the act, for which 
reparation, with interest, should be awarded complainant in the 
amount of $2,645. The facts and circumstances as set forth herein 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,645, plus interest at the 
rate of 5 percent per annum from October 1, 1953, until paid. 

The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 4511) 


McKAIN PrRoDUCE Co. v. BLACHMAN WHOLESALE FRUITS, INC. 
PACA Docket No. 6631. Decided January 12, 1956. 


Failure to Pay Balance of Purchase Price of Bananas— 
Default 


Where it is alleged complainant sold and delivered bananas to respondent and 
respondent accepted them but only made part payment of the purchase 
price, held, respondent, by failing to file an answer, is considered to have 
admitted the allegations and waived oral hearing, and respondent’s fail- 
ure to pay the full purchase price is in violation of the act and com- 
plainant should be awarded reparation for the balance due. 


McKain Produce Co., of Terre Haute, Indiana, complainant, pro se. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on September 13, 1955. Complain- 
ant seeks an award of reparation in the amount of $680, which 
is alleged to be the balance of the purchase price of bananas sold 
and delivered to respondent in August 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant’s representative on October 17, 
1955. A copy of the report of investigation and a copy of the 
formal complaint were served upon respondent on October 17, 
1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Roy L. McKain, doing busi- 
ness as McKain Produce Co., whose address is 315 North Second 
Street, Terre Haute, Indiana. 
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2. Respondent, Blachman Wholesale Fruits, Inc., is a corpo- 
ration whose address. is 1529 Gilson Street, Madison, Wisconsin. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about August 20, 1955, in the course of interstate 
commerce, complainant sold to respondent 200 boxes of bananas 
at $3.50 per box delivered Madison, Wisconsin. 


4. Pursuant to the foregoing contract, complainant shipped 
200 boxes of bananas by truck from Terre Haute, Indiana, to 
respondent at Madison, Wisconsin. Respondent accepted the ship- 
ment upon its arrival at destination. 


5. The purchase price of the 200 boxes of bananas is $700. Of 
this amount respondent has paid $20, leaving a balance of $680 
due and owing by respondent to complainant. 


6. The formal complaint was filed on September 13, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price of the 200 boxes of bananas is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $680, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $680, with interest thereon at 
the rate of 5 percent per annum from September 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4512) 
PACA Docket No. 6329. Decided January 12, 1956. 


Failure to Show Complainant is Real Party in Interest— 
Dismissal 


Where complainant sought an award of reparation on a shipment of plums 
and pears sold to and rejected by respondent and then resold by com- 
plainant at a loss, but complainant offered no evidence of an assignment 
or any other legal basis which would entitle it to seek the reparation 
claimed, held, inasmuch as complainant has not established that it is the 
proper party to maintain the cause of action, the complaint is dismissed. 


Mr, Frederick W. Woodley, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint against * * * was filed on March 2, 1954. 
In the formal complaint filed on July 30, 1954, it is alleged that on 
or about July 23, 1953, complainant sold to * * * a carload of 
pears and plums; that fruit meeting the contract specifications 
was shipped to this respondent; that this respondent rejected the 
shipment without reasonable cause; and that complainant resold 
the produce and sustained damages of $957.45. It is further 
alleged that respondent * * * is the successor of * * *. 


A copy of the report of investigation made by the Department 
was served upon complainant on August 9, 1954. A copy of the 
complaint and a copy of the report of investigation were served 
upon each of the respondents on August 6, 1954. A supplemental 
report of investigation was served upon respondents on August 
27, 1954, and upon complainant on August 30, 1954. 


In an answer filed by * * * on September 14, 1954, the mate- 
rial allegations in the formal complaint are denied. The answer 
contained a request for oral hearing. Subsequently, a letter was 
received by the Department from the co-receiver of * * *, stat- 
ing that this respondent, the successor to * * * went into re- 
ceivership on October 13, 1954. In a letter dated April 13, 1955, 
the Department was advised by the co-receiver that the receiver- 
ship was closed that day; that there were no funds distributed 
to general creditors; and that the receivers waived all rights to 
the oral hearing which had been requested by this respondent. 
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It appearing that none of the parties desired an oral hearing, 
the shortened method of procedure was followed in accordance 
with section 47.20 of the rules of practice. Pursuant to this pro- 
cedure, complainant requested that its verified formal complaint, 
together with the deposition of * * *, sales manager of com- 
plainant, be considered as its opening statement. Respondents 
did not file an answering statement. 


FINDINGS OF FACT 
1. Complainant, * * *, is a corporation whose address is * * *. 
2. Respondent, * * *, is an individual, * * *, whose address 
is * * *, At the time of the transaction involved herein, this 
respondent was licensed under the act. 
3. Respondent, * * *, is a corporation whose address is * * *. 


A license was issued to this respondent on October 12, 1953, and 
it assumed the assets and liabilities of respondent * * *. 


4. On or about July 23, 1953, in the course of interstate com- 
merce, * * * sold to respondent * * * one carload of pears and 
plums, approximately one-half to be Placer Gold brand Bartlett 
pears, 80% U.S. No. 1 or better, at $4.25 per crate, and the other 


half to be Placer Gold brand Duarte plums of various sizes, size 
5 x 5 at $3.15 per crate, size 4 x 5 at $3.75 per crate, and size 
4 x 4 at $4.25 per crate, all prices f.o.b. Loomis, California, plus 
$35 precooling. The contract was negotiated between the buyer 
and seller by * * *, a broker of * * *, A confirmation of sale 
containing the foregoing terms was prepared by the broker and 
signed by respondent * * *, 


5. Complainant shipped to respondent * * * on July 24, 
19538, a carload of pears and plums in car ART 27161. The quan- 
tities, sizes, and prices as invoiced are as follows: 

Commodity Quantity Sizes Unit Price Total Price 
Plums 38x4x4 $4.25 $ 12.75 
Plums 4x4 4,25 297.50 
Plums 8x4x5 8.75 277.50 
Plums 4x5 8.75 802.50 
Plums 5x5 8.15 122.85 
Pears 4,25 1,368.50 


$2,881.60 
Plus precooling 35.00 


6. Prior to shipment, the plums and pears in car ART 27161 
were Federally inspected at * * *. The plums were certified to 
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be U. S. No. 1 and the pears were certified to be U. S. Combina- 
tion Grade, averaging approximately 85% U.S. No. 1 quality, 
with no decay. 


7. Car ART 27161 arrived at * * * on August 3, 1953. A 
Federal inspection was made on August 8, 1953, and the certifi- 
cate reads in pertinent part as follows: 

“Condition: 

Pears:—Hard to firm, mostly hard. Ground color green to 
light green, mostly light green. No decay. 

Plums:—Generally firm to ripe, mostly firm to firm ripe. 
Ground color light green to crimson, mostly turning red. 
Most samples 5 to 11%, some none, averaging 4% soft and 
shriveled. Most samples decay ranges from 1 to 5%, many 
none, averaging 2% Blue Mold Rot all stages.” 


8. On August 3, 1953, respondent rejected the shipment. * * * 
advised the broker to divert the car to complainant at * * *. The 
fruit was sold at auction on August 5, 1953, for net proceeds of 
$1,959.15. 


9. Complainant has submitted no evidence of an assignment 
or any other legal basis upon which to qualify as a proper com- 
plainant in this proceeding. 


10. The informal complaint was filed on March 2, 1954, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


In the formal complaint, complainant alleges that it sold the 
carload of fruit involved herein to respondent * * *. The depo- 
sition of * * *, complainant’s sales manager, states that he sold 
the carload of fruit to this respondent by telephone through a 
broker, * * *. He also testified that complainant was acting 
solely as the agent for various growers. 

The principal question presented in this proceeding is whether 
complainant is the proper party to bring this action. The con- 
firmation of sale issued by the broker is dated July 23, 1953, and 
contains the following provisions: “Sold to * * *’; “Ship to 
* * *”. and “Sold for account of * * *.” The confirmation is 
signed by * * *, for respondent as buyer and by the broker for 
* * * as seller. Complainant’s name is not mentioned in this 
confirmation. All of the telegrams offered in evidence by com- 
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‘plainant concerning the shipment were exchanged between the 
broker, * * *. In fact, the only documents on which complainant’s 
name appears are the invoice sent to * * * which has complain- 
ant’s name printed at the top of the bill of lading, which states 
that the carload was received from complainant on July 24, 1953, 
and was consigned to * * *. 

The complainant in a reparation proceeding under the act must 
be a real party in interest as recognized by established legal prin- 
ciples. Adams v. Mills, 266 U.S. 397 (1932); Gridley, Maxon & 
Co., Inc. v. Paul Paulos & Co., Inc., 6 A.D. 720. In previous deci- 
sions under the act, it has been held a person who acts merely as 
an agent or broker in a purchase and sale and has no other 
interest in the transaction, does not have sufficient beneficial 
interest to maintain an action for the purchase price before the 
Secretary under the act. Anonymous Decision, 14 A.D. 766; J. E. 
Nelson v. Nelson & Co., Inc., PACA Docket No. 2102, S. 1205 
(1936). 

Complainant has offered no evidence of an assignment or other 
legal basis which would entitle it to maintain this cause of action 
or which would authorize the Secretary to make an award to 
complainant. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4513) 


CLARK SEED FARMS v. RASHEWSKY’s, INC. PACA Docket No. 
6628. Decided January 138, 1956. 


Failure to Pay Purchase Price of Potatoes—Default 


Headnotes in 15 A.D. 23, applicable here. 


Clark Seed Farms, of Richford, New York, complainant, pro se. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 31, 1955, and the 
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formal complaint was filed on June 3, 1955. Complainant seeks 
an award of reparation in the amount of $700, which is alleged 
to be the total purchase price of two lots of potatoes sold and 
delivered to respondent in February and March 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 10, 1955. On that same 
day a copy of the report of investigation and a copy of the formal 
complaint were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Clark Seed Farms, is a partnership composed 
of Frank L. Clark and Lewis M. Hardison whose address is Rich- 
ford, New York. 


2. Respondent, Rashewsky’s, Inc., is a corporation whose ad- 
dress is 155 South Pennsylvania Avenue, Wilkes-Barre, Pennsy]l- 
vania. At the time of the transactions involved herein, respondent 
was licensed under the act. 


3. In the course of interstate commerce, complainant sold to 
respondent on February 24, 1955, 400 50-pound bags of U. S. No. 
1 Katahdin potatoes at $1.20 per bag and on March 11, 1955, 200 
100-pound bags of Cobblers and 20 100-pound bags of pickouts at 
$1.00 per bag. 


4. Potatoes meeting the specifications of the foregoing con- 
tracts were loaded on respondent’s trucks at Richford, New York, 
and were transported to Wilkes-Barre, Pennsylvania. Respondent 
accepted the potatoes and made no complaint with reference 
thereto. 


5. The total purchase price of the two lots of potatoes is 
$700.00, no part of which has been paid by respondent to com- 
plainant. 


6. The formal complaint was filed on June 3, 1955, which was 
within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of prac- 
tice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase prices of the two lots of potatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $700.00, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $700.00, with interest thereon 
at the rate of 5 percent per annum from April 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4514) 


REID AND JOYCE PACKING COMPANY v. CORLEY & ROWAN. PACA 
Docket No. 6649. Decided January 13, 1956. 


Failure to Pay Balance of Purchase Price of Lettuce— 
Default 


Where complainant alleged that it sold and delivered lettuce to respondent 
but that respondent made only part payment of an agreed purchase price 
and respondent did not submit an answer to the complaint, held, respond- 
ent, by failing to file an answer, is considered to have admitted the 
allegations, according to the rules of practice, and respondent’s failure 
to pay the agreed sum in full is in violation of the act and reparation is 
awarded complainant in the amount of the unpaid balance. 


Mr. T. C. Curry, of Salinas, California, for complainant. Mr. A. D. McCol- 
lum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 15, 1955. The formal 
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complaint was filed on October 10, 1955. Complainant seeks an 
award of reparation in the amount of $493.20 which is alleged to 
be the unpaid balance of the purchase price of three carloads of 
lettuce sold and delivered to respondent in July and August 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant’s representative on October 24, 
1955. A copy of the report of investigation and a copy of the 
formal complaint were served upon respondent on November 10, 
1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute an 
admission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


















FINDINGS OF FACT 






1. Complainant, Reid and Joyce Packing Company, is a part- 
nership composed of Carroll W. Reid and Matthew J. Joyce whose 
address is P. O. Box 1181, Salinas, California. 






2. Respondent, Corley & Rowan, is a partnership composed of 
Edwin Harmon Corley and Roy Lee Rowan whose address is 601 
Preston, Houston, Texas. At the time of the transactions involved 
herein, respondent was licensed under the act. 







3. During July and August 1955, in the course of interstate 
commerce, complainant sold to respondent three carloads of let- 
tuce f.o.b. Salinas, California. The dates of the respective sales, 
the quantities involved and the applicable prices are as follows: 











Date Car No. Contents Unit Price Total 






| July 14 PFE 94148 312 crates lettuce $2.35 $ 733.20 
Top-Ice 60.00 

July 18 ART 53449 24 crates lettuce $2.75 66.00 

264 crates lettuce 2.25 594.00 

Top-Ice 60.00 

August 2 PFE 64934 312 crates lettuce 2.85 889.20 

Top-Ice 60.00 






Total $2,462.40 


4. The three carloads of lettuce, which met the specifications 
of the foregoing contracts, were shipped from Salinas, California, 
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to respondent at Houston, Texas. Respondent accepted the three 
carloads of lettuce upon their arrival at Houston, Texas. 


5. The total purchase price of the three carloads of lettuce 
is $2,462.40. Complainant granted respondent an allowance of 
$300.00 and respondent paid complainant $1,669.20, leaving a 
balance of $493.20, due and owing by respondent to complainant. 


6. The formal complaint was filed on October 10, 1955, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the adjusted purchase price of the three carloads of lettuce 
is a violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $493.20, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $493.20, with interest thereon 
at the rate of 5 percent per annum from September 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4515) 


CURRITUCK EXCHANGE v. RILEY D. GREEN. PACA Docket No. 
6627. Decided January 16, 1956. 
Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 15 A.D. 23, applicable here. 


Currituck Exchange, of Currituck, North Carolina, complainant, pro se. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 30, 1955. A formal com- 
plaint was filed on October 7, 1955. Complainant seeks an award 
of reparation in the amount of the purchase price of potatoes 
sold and delivered to respondent in June 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on October 15, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on October 13, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Currituck Exchange, is a corporation whose 
address is Currituck, North Carolina. 


2. Respondent is an individual, Riley D. Green, whose address 
is 806 Cooper Street, Salisbury, Maryland. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


8. In the course of interstate commerce and by oral contract, 
complainant sold to respondent, on June 9, 1955, 470 bags of U. S. 
No. 1, Size A, washed Cobbler potatoes, at $1.30 per bag, f.o.b. 
shipping point, for a total price of $611. 


4. On June 11, 1955, potatoes meeting the specifications of the 
foregoing contract were shipped by truck from loading point in 
the State of North Carolina, in interstate commerce, to respond- 
ent at Salisbury, Maryland. Upon arrival at destination, respond- 
ent accepted the potatoes in compliance with said contract of 
sale. 


5. The total purchase-price of the 470 bags of potatoes is 
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$611, no part of which has been paid by respondent to com- 
plainant. 


6. Formal complaint was filed on October 7, 1955, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of prac- 
tice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 470 bags of potatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $611, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $611, with interest 
thereon at the rate of 5 percent per annum from July 1, 1955, 
until paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4516) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. LEWIS 
LEVINE. PACA Docket No. 6641. Decided January 16, 1956. 


Failure to Pay Balance of Purchase Price of Tomatoes— 
Default 


Complainant, as assignee of three produce dealers, filed a complaint alleging 
that his assignors sold and delivered tomatoes to respondent but that 
respondent failed to pay the full purchase price, held, respondent, by 
failing to file an answer is deemed to have admitted the allegations and 
waived oral hearing and his failure to pay the full purchase price is in 
violation of the act for which reparation is granted complainant in the 
amount of the balance due. 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 





PHILA. PRODUCE CREDIT & COLLEC. BUREAU v. LEVINE 61 
Cite as 15 A.D. 60 


Informal complaint was filed on July 15, 1955. A formal complaint 
was filed on September 26, 1955. Complainant, as assignee for 
three Philiadelphia produce dealers, seeks an award of reparation 
in the amount of the alleged balance of the purchase prices of 
tomatoes purchased by respondent in April and June 1955. 

A copy of the report of investigation made by the Department 
was served upon the complainant’s attorney on October 26, 1955. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on October 28, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would con- 
stitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit & Collection 
Bureau, is a corporation whose address is Fruit Trade Building, 
Philadelphia 6, Pennsylvania. 


2. Respondent is an individual, Lewis Levine, whose address 
is 2507 S. Darien Street, Philadelphia, Pennsylvania. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 


3. In the course of interstate commerce and by oral contracts 
on the dates shown below, the following dealers at Philadelphia, 
Pennsylvania, sold and delivered to respondent tomatoes which 
had moved in interstate commerce to Philadelphia, and which are 
covered by invoices totalling $1,137.50: 

Assignor Date of Sale Product Amount 
Goldstein & Procacci April 18, 1955 100 lugs tomatoes $ 500.00 


M. & C, Produce Co., Inc. June 1, 1955 100 lugs tomatoes 325.00 
John B. Cancelmo Co. June 8, 1955 125 lugs tomatoes 312.50 


Total $1,187.50 


4. Tomatoes meeting the specifications of the foregoing con- 
tracts were delivered to and accepted by respondent at Phila- 
delphia, Pennsylvania. 


5. On September 20, 1955, the dealers referred to in Finding 
of Fact No. 3 transferred and assigned, in writing, all their 
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right, title and interest in and to the claims involved in this pro- 
ceeding to complainant. 


6. The total purchase price of the tomatoes sold to respondent 
is $1,137.50, of which only $200.00 was paid by respondent to one 
of complainant’s assignors. There is due and owing by respond- 
ent to complainant the sum of $937.50. 


7. The formal complaint was filed on September 26, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant or its 
assignors the purchase prices of the tomatoes in question is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $937.50, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $937.50, with 
interest thereon at the rate of 5 percent per annum from July 1, 
1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies thereof shall be served upon the parties. 


(No. 4517) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. MICHAEL-SWANSON- 
BRADY PRODUCE Co. PACA Docket No. 5949. Decided January 
19, 1956. 


Dismissal of Petition for Reconsideration 


Where the matters discussed in respondent’s petition were thoroughly ana- 
lyzed and considered at the time of the previous order (14 A.D. 1018) 
and such order is supported by the evidence of record and the applicable 
principles of law, the petition for reconsideration is dismissed. 


Wattan, Vogel, Vogel, Bright & Peterson, of Fargo, North Dakota, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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Order Dismissing Petition for Reconsideration 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.), 
an order was issued on November 23, 1955, awarding reparation 
to complainant against respondent in the sum of $1,566.66, plus 
interest. A copy of the order was served by registered mail upon 
respondent on November 26, 1955. On December 5, 1955, which 
was within the time provided by the rules of practice, respondent 
filed a petition for reconsideration, alleging error in our order. 

Upon a careful reconsideration of the record, we conclude that 
the matters discussed in respondent’s petition were thoroughly 
analyzed and considered at the time our previous order was 
issued. In our opinion the order of November 23, 1955, is sup- 
ported by the evidence of record and by the law applicable there- 
to. Accordingly, respondent’s petition for reconsideration is here- 
by dismissed without prior service thereof upon complainant. The 
reparation awarded in our order of November 23, 1955, shall be 
paid within 30 days from the date hereof. 

This order shall be published, and copies thereof shall be served 
upon the parties. 


(No. 4518) 
PACA Docket No. 6268. Decided January 19, 1956. 


Select Bananas—F.o.b. Sale—Abnormal Deterioration— 
Rejection with Reasonable Cause—Dismissal 


Where complainant sold “select”? bananas to respondent, f.o.b., and they 
graded “select” at shipping point but 12 to 15 hours later, at destination, 
inspection disclosed abnormal] deterioration, held, as this was an f.o.b. 
sale the suitable shipping condition rule is applicable and, as the evi- 
dence indicated normal transportation conditions, the bananas must not 
have been in suitable shipping condition and respondent’s rejection was 
with reasonable cause, and the complaint should be dismissed. 


Law of the Trade—Evidence 


Where respondent alleged that the “law of the trade” in the banana business 
meant that a contract for “select” bananas required bananas to grade 
“select” upon arrival at destination but submitted no evidence in sup- 
port of this contention, no such condition can be implied. 


Mr. William H. Pierce, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 21, 1954, and a 
formal reparation complaint was filed on March 23, 1954. Com- 
plainant alleges, in substance, that on or about November 7, 1953, 
it sold to respondent a truckload of 692 stems of “‘select’”’ bananas, 
for a total price of $1,870.00, including a wharfage charge of 
$13.00, f.o.b. * * *; that on November 13, 1953, bananas of the 
kind, quality, grade and quantity sold were delivered to and 
accepted by an agent of respondent, in * * *; that on November 
14, 1953, upon arrival of said bananas at respondent’s place of 
business in * * *, respondent refused the produce, whereupon 
complainant ordered the bananas transported to * * *, where 
they were sold for the net amount of $780.09, or $1,097.91 less 
than the contract price. Complainant seeks reparation in this 
latter amount. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on May 
29, 1954. A copy of the report of investigation was served upon 
complainant on May 27, 1954. 


In an answer filed June 11, 1954, respondent denies liability 
and, in essence, alleges that he agreed to purchase from com- 
plainant a truckload of “select”? quality bananas; and that upon 
arrival at respondent’s place of business in * * * the bananas 
did not grade ‘“‘select’”’ as the term is commonly used in the trade 
and, therefore, he rejected them. Respondent further alleges that 
his rejection was based on a Federal and State inspection which 
indicated that the bananas were not as required by the contract; 
that he communicated the rejection to complainant by telephone 
and at that time offered to pay $4.25 per cwt. instead of the 
contract price, but that complainant refused this offer and stated 
that it had just been able to arrange a sale of the bananas else- 
where for more than the original contract price and that later 
the same day complainant ordered the trucker to transport the 
produce to * * *, Respondent also alleges that the truck driver 
was not an agent of respondent but an independent contract 
trucker; and finally, that after the rejection, complainant did not 
handle the bananas promptly and prudently during the resale. 


An oral hearing was held in * * * on December 7, 1954. Re- 
spondent was represented by counsel. The depositions of * * *, 
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president and manager of complainant, and of * * *, were re- 
ceived in evidence on behalf of complainant. * * * testified on 
his own behalf as respondent. * * *, truck driver, William L. 
Cooper, inspector for U. S. Department of Agriculture, and * * *, 
inspector for the State of * * *, in response to subpoenas, testified 
at the hearing on behalf of respondent. Proposed findings of fact 
and a brief were filed by respondent. 


FINDINGS OF FACT 


1. Complainant, * * *, is !a corporation whose address is 
* * * 

2. Respondent, * * *, is an individual whose address is * * *. 
At the time of the transaction here involved, respondent was 
licensed under the act. 


3. The contract involved in this proceeding was made orally, 
over long distance telephone, on November 13, 1953. About a 
week prior to said date, respondent while in * * * was informed 
by complainant of the expected arrival on November 13th of the 
* * * a motor vessel, loaded with bananas. Respondent requested 
complainant to reserve a truckload of the bananas for him, if the 


bananas were “select” in quality. 


4. On or about November 138, 1953, by long distance telephone, 
complainant informed respondent that the bananas had arrived 
in * * * and that the bananas were of “select” quality. There- 
upon, in the course of interstate commerce, respondent purchased 
from complainant a truckload of the bananas, consisting of 692 
stems, at 614 cents per pound, for the total purchase price of 
$1,865, f.o.b. * * *, plus a wharfage charge of $13. 


5. On or about November 13, 1953, the bananas from the 
motor vessel * * * were unloaded and graded by the * * *,a 
stevedoring firm. Of the 2,440 stems in the load, 1,382 stems were 
graded as “select” and the remainder were classified as Rejects, 
Turnings and Ripes. 


6. On or about November 13, 1953, 692 stems of the bananas 
graded as “select” and totaling 29,840 pounds were properly 
loaded into a truck operated by a * * * and transported from 
* * * The temperature of the bananas at the time of loading into 
the truck at * * * was 59° F. and the temperature inside the 
truck was 60° F. The bananas were in transit from * * * to 
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destination in * * * for a period of 12 to 15 hours. During this 
period the temperature inside the truck averaged between 58° 
and 59° F. 


7. The bananas arrived at destination on or about November 
14, 1953, and respondent promptly requested an inspection. In- 
spections were made on that date by an inspector of the U. S. 
Department of Agriculture and by an inspector of the State of 
Georgia Department of Agriculture. The Federal inspection, 
which was unrestricted, certified that: 


“Fingers mostly green, many turning yellow, generally firm. 
In practically all bunches some to many fingers show dark 
brown to black discolored areas over surface with underly- 
ing epidermis of skin turning brown to brown. No decay. 


8. No official federal grade standards for bananas have been 
established and, therfore, the quality of bananas is determined 
by applying the standards of custom and usage of the trade. 
Under these standards the bananas in question were not of 
“select’”’ quality at destination, but were abnormally deteriorated 
for bananas which were “select” at shipping point. 


9. On or about November 14, 1953, respondent telephoned 


complainant and informed it of the condition of the bananas and 
also notified complainant that the bananas were rejected. Later 
the same day complainant instructed the truck driver, * * *, to 
transport the bananas to the * * *. The bananas were delivered 
to this destination and were sold for the net sum of $780.09. 


10. The formal complaint was filed on March 23, 1954, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


In essence, complainant has alleged and by deposition testified 
that the contract herein involved provided for the sale by com- 
plainant and the purchase by respondent of a truckload of 
“select” bananas, f.o.b. * * *; that bananas of “select” quality 
were delivered to and accepted by respondent’s agent, * * *, who 
was the driver of the truck transporting the fruit to respondent; 
and that respondent wrongfully rejected the load. 


Respondent’s testimony tends to confirm the terms of the con- 
tract with the exception that he neither admits nor denies that 
the bananas were sold f.o.b. * * * as alleged by complainant. 
Respondent further contends that under the “law of the trade” 
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it was implied in the contract that the bananas would be of 
“select” quality at the destination, * * *. Respondent also denies 
that the truck driver, * * *, was his agent authorized to ac- 
cept the fruit. He further contends that since the bananas on 
arrival at destination did not grade “select,” his rejection was 
justified. Respondent also has alleged and testified that com- 
plainant, when notified of the rejection, agreed to take back the 
produce and respondent believed and understood that complain- 
ant had also agreed not to hold respondent liable for the pur- 
chase price. Finally, respondent contends that complainant has 
failed to show that the bananas were properly handled during 
the resale. 

Respondent contends that under the “law of the trade” it was 
implied in the contract that the bananas would be of select 
quality at destination. However, respondent has submitted no 
evidence in support of this contention other than his own state- 
ments, and, therefore, has failed to sustain the burden of proving 
that this is the “law of the trade.” Accordingly, we conclude 
that no such condition was implied in the contract. 

Respondent has neither admitted nor denied that this was an 
f.o.b. transaction. However, the evidence before us would seem 
to indicate that such was the case. It is our conclusion that the 


bananas, as alleged by complainant, were sold to respondent, 
fam? * %. 


As to whether * * * was respondent’s agent for the purpose 
of accepting the bananas at loading point, the evidence clearly 
establishes that * * * was merely an independent contract hauler 
who was hired by respondent to transport the fruit from * * * 
and was not authorized to act as agent for respondent for the 
purpose of accepting or rejecting the bananas. 

Respondent’s contention that complainant agreed to take back 
the bananas when complainant allegedly informed him that 
arrangements were being made to sell the produce to another 
buyer at a price higher than the contract price is seriously dis- 
puted by complainant. Although the evidence is conflicting on 
this point, we are of the opinion that the evidence tends to sup- 
port complainant’s position and our conclusion is that complain- 
ant did not agree to a rescission of the contract. 

The principal question remaining to be decided is whether 
or not respondent’s rejection of the bananas was with reasonable 
cause. Under the contract, the bananas were required to be of 
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“select” quality. There are no official standards in the United 
States for the grading of bananas and, therefore, all bananas 
are graded according to the custom and usage of the trade. 
William L. Cooper, an inspector of the United States Department 
of Agriculture for 8 years and who has inspected many loads 
of bananas during that period, testified that in the trade “select” 
has a very wide definition. He testified further that: “. . . it’s 
supposed to be a good sized banana, probably 6 inches or longer, 
plump fingers—fat, not thin fingers—and very moderate scarring, 
if any. It’s supposed to be in a condition that when it is green, 
it’s in condition that it will ripen up and have a good color... . in 
other words, that’s supposed to be the best banana available.” 
That “select” means a banana of the best quality is supported 
by our decision in R. Dixon & Co. Inc. v. Cardinal Banana Dis- 
tributors, 8 A.D. 1031. 

At loading point, * * * unloaded the bananas in question 
directly from the motor vessel, * * * into * * * truck for delivery 
to respondent in * * *, * * *, who was employed as a selector 
and grader for the * * * firm, testified by deposition that he had 
been grading bananas continuously since 1934; that he graded 
the bananas as they were unloaded from the motor vessel, * * *, 
and graded as “select” those bananas which were loaded into 
* * * truck for delivery to respondent. However, 12 to 15 hours 
later, the time it took to transport the fruit from * * * to * * *, 
William L. Cooper of the United States Department of Agricul- 
ture and * * * inspector, both testified that the bananas were not 
of “select” grade. It was Cooper’s opinion that using the trade’s 
meaning of “select,” the bananas in question would not and did 
not so grade. Cooper’s testimony was corroborated by the State 
of * * * inspector. The opinions of these two qualified men war- 


rant the conclusion that the bananas did not grade “select” in 
* k * 


Since this was an f.o.b. transaction the suitable shipping con- 
dition rule is applicable (7 CFR 46.24(1)). As defined in the 
regulations (7 CFR 46.24(j)), the term “suitable shipping con- 
dition” in relation to a direct shipment such as is involved here, 
means that the commodity, at the‘time of billing, is in a con- 
dition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without 
abnormal deterioration at the destination specified in the contract 
of sale. 

Although complainant contends that improper refrigeration 
and rough handling during transit from * * * might have caused 
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the abnormal condition of the bananas existing on their arrival 
at destination, complainant has submitted no conclusive evidence 
on this point. Cooper, the Federal inspector, testified that there 
was no evidence of bruising on the fruit and that the condition 
complained of was evident throughout the load and not in re- 
stricted areas as would be the case in rough handling. * * *, the 
truck driver, testified that the temperature of the bananas 
averaged 58° F. to 59° F. in transit and his testimony is cor- 
roborated by Mr. Cooper in regard to destination temperature. 
This temperature is proper for bananas. It is our conclusion 
that the bananas were transported under proper and normal 
refrigeration and transportation service and conditions. 


Complainant alleges that the bananas graded as “select” in 
* * * and this allegation is supported by * * *, the selector and 
grader who graded them in * * *. Nevertheless, the bananas, 12 
to 15 hours later, did not meet the grade of “select” quality. 
There was considerable testimony by respondent’s witnesses that 
if the bananas had come in contact with salt spray, in 12 to 15 
hours they would be in the condition of the bananas in question 
(as set out in Finding of Fact No. 7). Cooper testified that other 
bananas in a condition similar to the ones involved here had been 
analyzed by the Department of Agriculture pathologist in * * *, 
who indicated that salt spray could cause the complained con- 
dition. However, none of the bananas in question were so an- 
alyzed. The evidence as to salt spray is far from conclusive and 
we cannot hold that this was the cause of the condition of the 
bananas herein. 


In his deposition, * * *, who graded the bananas at loading 
point, testified that “if the 692 stems of Selects that were placed 
in * * * truck had instead been placed in a warehouse directly 
from the ship and properly refrigerated, they would have re- 
mained in first class condition as long as 10 days.” This may or 
may not be true. However, “select” bananas, properly handled and 
refrigerated, would certainly remain in first class condition for 
at least 2 or 8 days, and from the fact that the bananas in 
question, although properly handled and refrigerated in transit, 
deteriorated from “select” to a poor quality in the short period 
of 12 to 15 hours, it would appear that their condition was caused 
by a latent factor acquired at or prior to the loading point in 
* * * Jt is our conclusion that the bananas arrived in an ab- 
normally deteriorated condition at destination and, therefore, they 
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were not in suitable shipping condition when shipped to respon- 
dent from * * *, Accordingly, we also conclude that respondent’s 
rejection of said bananas was justified. 

In view of the above conclusion, it is not necessary to discuss 
respondent’s contention that complainant failed to handle the 
bananas properly during the resale after the rejection. 

The complaint should be dismissed. Copies hereof should be 
served upon the parties. 










ORDER 







The complaint herein is hereby dismissed. 
Copies hereof shall be served upon the parties. 





(No. 4519) 


WEST INDIES FRUIT COMPANY v. FORTUNA BANANA COMPANY. 
PACA Docket No. 6659. Decided January 20, 1956. 








Failure to Pay Purchase Price of Bananas—Default 
Headnotes in 15 A.D. 23, applicable here. 


West Indies Fruit Company of Miami, Florida, complainant, pro se. Mr. 
A, D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 













PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on October 10, 1955. Complainant 
seeks an award of reparation in the amount of $2,667.50, which 
is alleged to be the total purchase price of two truckloads of 
bananas sold and delivered to respondent in September 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on November 12, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on November 10, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
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after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 








Ss 

e filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 

e 





FINDINGS OF FACT 





1. Complainant, West Indies Fruit Company, is a corporation 
whose address is P. O. Box 1940, Miami, Florida. 









2. Respondent, Fortuna Banana Company, is a partnership 
composed of Salvatore A. LoPiccolo and Vincent LoPiccolo whose 
address is 2622 North Broadway, St. Louis, Missouri. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 


38. During September 1955, in the course of interstate com- 
merce, complainant sold to respondent two truckloads of bananas 
f.o.b. Tampa, Florida. The dates of the respective sales, quantities 
involved and the applicable prices are as follows: 














Date Quantity Unit Price Total 


Sept. 4 23,310 pounds $6.00 cwt. $1,398.60 
wharfage 13.50 










$1,412.10 


Sept. 22 22,580 pounds $5.50 cwt. $1,241.90 
wharfage 13.50 







$1,255.40 






4. Two truckloads of bananas meeting the specifications of the 
foregoing contracts were shipped from Tampa, Florida, to re- 
spondent at St. Louis, Missouri. Upon arrival of the trucks at 
destination, respondent accepted the bananas and made no com- 
plaint with reference thereto. 







5. Respondent paid to complainant the purchase price of the 
first truckload of bananas in the amount of $1,412.10. There is 
due and owing to complainant from respondent $1,255.40, the 
purchase price of the second truckload. 






6. The formal complaint was filed on October 10, 1955, which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the second truckload of bananas is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,255.40, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,255.40, with interest thereon 
at the rate of 5 percent per annum from October 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4520) 


ESTRELLA FRUIT SHIPPING CORPORATION v. FORTUNA BANANA 
CoMPANY. PACA Docket No. 6658. Decided January 23, 1956. 


Failure to Pay Purchase Price of Bananas—Default 
Headnotes in 15 A.D. 28, applicable here. 


Estrella Fruit Shipping Corp., of New Orleans, Louisiana, complainant, pro 
se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 2, 1955. The 
formal complaint was filed on November 10, 1955. Complainant 
seeks an award of reparation in the amount of $2,494.50, which 
is alleged to be the purchase price of one truckload of bananas 
sold and delivered to respondent in July 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on November 21, 1955. A copy of 
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the report of investigation and a copy of the formal complaint 
were served upon respondent on November 19, 1955. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 20 
days after service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, au- 
thorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Estrella Fruit Shipping Corporation, is a 
corporation whose address is 133 North Front Street, New 
Orleans, Louisiana. 


2. Respondent, Fortuna Banana Company, is a partnership 
composed of Salvatore A. LoPiccolo and Vincent LoPiccolo whose 
address is 2622 North Broadway, St. Louis, Missouri. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about July 1, 1955, in the course of interstate com- 
merce, complainant sold to respondent one truckload of bananas, 
consisting of 33,260 pounds, at $7.50 cwt. f.o.b. New Orleans, 
Louisiana. 


4. Bananas meeting the specifications of the foregoing con- 
tract were shipped by truck from New Orleans, Louisiana, to 
respondent at St. Louis, Missouri. Upon arrival of the truck at 
destination, respondent accepted the bananas and made no com- 
plaint with reference thereto. 


5. The purchase price of the truckload of bananas is $2,494.50, 
no part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on November 10, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of bananas is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $2,494.50, with interest, and the facts should be 


published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,494.50, with interest thereon 
at the rate of 5 percent per annum from August 1, 1955, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4521) 


R. F. ROBISON MARKETING SERVICE v. HUTTO PRODUCE COMPANY. 
PACA Docket No. 6643. Decided January 24, 1956. 


Failure to Pay Balance of Purchase Price of Citrus 
Fruit—Default 


Headnotes in 15 A.D. 56, applicable here. 


R. F. Robison Marketing Service, of Sanford, Florida, complainant, pro se. 
Mr. A, D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
An informal complaint was filed on May 26, 1955. The formal 
complaint was filed on September 12, 1955. Complainant seeks 
an award of reparation in the amount of $450, which is alleged 
to be the balance of the purchase price of a truckload of citrus 
fruit sold and delivered to respondent in December 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on September 28, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on September 28, 1955. 

At the time of service of the formal complainant, respondent 
was notified in writing that an answer thereto should be filed 
















proceedings. 








Florida. 





















250 5-lb. empty orange bags 
250 8-lb. empty orange bags 











plaint with reference thereto. 









FINDINGS OF FACT 
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within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


2. Respondent is an individual, Percy E. Hutto, doing business 
as Hutto Produce Company, whose address is 20 East Parrish 
Street, Statesboro, Georgia At the time of the transaction in- 
volved herein, respondent was not licensed under the act, but was 
subject to license. Upon payment of the annual fee and accrued 
arrearage, a license was issued to respondent on April 1, 1955. 


Quantity Commodity 
35 boxes US No. 1 oranges 
70 boxes US No. 1 oranges 
45 cartons US No. 1 oranges 
135 cartons US No. 1 oranges 
85 boxes US No. 1 tangerines 
385 boxes US No. 1 tangerines 
500 8-lb. bags US No. 1 oranges 
160 5-lb. bags US No. 1 oranges 
52 20-lb. bags US No. 1 oranges 
20 boxes US No. 2 grapefruit 
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1. Complainant is an individual, R. F. Robison, doing business 
as R. F. Robison Marketing Service, whose address is Sanford, 






3. On or about December 13, 1954, in the course of interstate 
commerce, complainant sold to respondent one truckload of citrus 
fruit. The quantities, commodities and prices are as follows: 


Unit Price Total 


$2.50 $ 87.50 
2.25 157.50 
1.30 58.50 
1.17% 158.63 
2.25 78.75 
1.75 61.25 

252 126.00 
17% 28.00 
60 31.20 
2.00 40.00 
.06 15.00 
07 17.50 





$859.83 


4. On or about December 14, 1954, citrus fruit meeting the 
specifications of the foregoing contract was loaded on respondent’s 
truck at Sanford, Florida, and was transported to Statesboro, 
Georgia. Respondent accepted the citrus fruit and made no com- 


5. The purchase price of the truckload of citrus fruit and the 
empty bags is $859.83. Of this amount respondent has paid 
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$409.83, leaving due and owing by respondent to complainant 
a balance of $450.00. 


6. The informal complaint was filed on May 26, 1955, which si 
was within 9 months after the cause of action accrued. 






















CONCLUSIONS ; 
The failure of respondent to file an answer to the formal fe 


complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). n 
Respondent’s failure to pay promptly to complainant the balance 2 
of the purchase price of the truckload of citrus fruit is in viola- 0 
tion of section 2 of the act. Complainant should be awarded a 
reparation in the amount of $450.00, with interest, and the facts s 
should be published. i! 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $450.00, with interest at the 
rate of 5 percent per annum from January 1, 1955, until paid. k 


The facts and circumstances set forth herein shall be published. s 
Copies hereof shall be served upon the parties. 


(No. 4522) 


W. J. WESTCOTT COMPANY v. I. SHREIBER. PACA Docket No. 6630. 
Decided January 24, 1956. 


Tin an FH wi 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Headnotes in 15 A.D. 56, applicable here. 


ee ee 


W. J. Westcott Company, of Philadelphia, Pennsylvania, complainant, pro se. 
Mr, A, D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


a 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- | 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 17, 1955. The formal 
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complaint was filed on September 30, 1955. Complainant seeks an 
award of reparation in the amount of $239.43, which is alleged 
to be the balance of the purchase price of a truckload of potatoes 
sold and delivered to respondent in May 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 13, 1955. On the same 
day, a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwith- 
standing such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Sydney R. Sherman, doing 
business as W. J. Westcott Company, whose address is 100 Dock 
Street, Philadelphia Pennsylvania. 


2. Respondent is an individual, Israil Shreiber, whose address 
is 655 N. North Carolina Avenue, Atlantic City, New Jersey. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about May 27, 1955, in the course of interstate com- 
merce, complainant contracted to sell to respondent 500 50-pound 
sacks of U.S. No. 1, Size A, Katahdin potatoes at $2.50 per sack 
and 100 50-pound sacks of Chef Special potatoes at $2.90 per 
sack delivered Atlantic City, New Jersey. 


4. On or about May 27, 1955, complainant shipped 600 50 
pound sacks of U. S. No. 1, Size A, potatoes, by truck, from 
Boston, Massachusetts, to respondent at Atlantic City, New 
Jersey. Respondent accepted the load on arrival and paid to the 
truck driver the freight charges of $90.00. Respondent paid 
complainant $910.00. 


5. On or about June 9, 1955, respondent shipped to complain- 
ant 200 50-pound sacks of potatoes to be sold for respondent’s 
account. Complainant sold the potatoes for net proceeds of 
$260.57. 
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6. The value of the 600 sacks of potatoes delivered to and 
accepted by respondent, at the contract price of $2.50 per sack, 
is $1,500.00. Deducting the freight charges paid by respondent in 
the amount of $90.00, the payments made by respondent totaling 
$910.00, and the net proceeds of $260.57, leaves a balance of 
$239.43 due and owing to complainant from respondent. 


7. The formal complaint was filed on September 30, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

The contract of sale involved in this proceeding called for the 
delivery by complainant to respondent of 500 50-pound sacks 
of U. S. No. 1, Size A, Katahdin potatoes and 100 50-pound 
sacks of Chef Special potatoes. However, complainant delivered 
to respondent 600 50-pound sacks of U. S. No. 1, Size A, Katahdin 
potatoes and no Chef Specials. Since respondent accepted the 
shipment it became liable for the 600 sacks of U. S. No. 1, Size A, 
Katahdin potatoes, at the contract rate of $2.50 per sack or 
$1,500.00, subject to his right to prove damages, if any, resulting 
from complainant’s failure to deliver the 100 sacks of Chef 
Specials. Respondent has not availed himself of the opportunity 
to present evidence of such damage. It is concluded that re- 
spondent is obligated to pay complainant $1,500.00, less two 
payments totaling $910.00 made by respondent, the freight 
charges of $90 paid by respondent at the request of complainant, 
and $260.57 due by complainant to respondent for 200 sacks of 
potatoes sold for respondent’s account. 

Respondent’s failure to pay to complainant the balance of 
$239.43 due and owing for the 600 bags of potatoes is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $239.43, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $239.43, with interest thereon 
at the rate of 5 percent per annum from July 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4523) 


HOGAN & SONS v. PILOT PRODUCE COMPANY, INC. PACA Docket 
No. 6416. Decided January 30, 1956. 


Failure to Pay Balance of Purchase Price of Tomatoes— 
Failure to Submit Evidence of Condition of Produce— 
Failure to Prove Allowance Agreement 


Where complainant sold and delivered two truckloads of tomatoes to respond- 
ent and respondent failed to pay the full purchase price on the second 
shipment, claiming an allowance due to the condition of the tomatoes on 
the first shipment, but that complainant agreed to an allowance, held, the 
burden was upon respondent to support its allegations and, as it failed 
to do so, the respondent’s failure to pay the balance of the purchase 
price is in violation of the act and complainant is awarded reparation 
for the amount due. 


Effect of Failure to Prove Damages Resulting from Breach 
of Contract 


Where complainant did not ship tomatoes in conformance with contract speci- 
fications, but respondent failed to allege or prove any damages resulting 
from complainant’s failure to fully comply with the contract, it is held, 
that by accepting the tomatoes shipped respondent became liable for the 
purchase price. 


Hogan & Sons, Vero Beach, Florida, complainant, pro se. Pilot Produce Com- 
pany, of Winston-Salem, North Carolina, respondent, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The informal complaint was filed on June 22, 1954, and the formal 
complaint was filed on October 21, 1954. Complainant seeks an 
award of reparation in the amount of $348.50, which is alleged 
to be the balance of the @urchase prices of two truckloads of 
tomatoes sold to respondent, one in April and the other in May 
1954. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served by registered 
mail upon respondent on November 26, 1954. On the same date, 
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a copy of the report of investigation was served upon complain- 
ant. Respondent filed its answer to the complaint on January 7, 
1955, admitting the purchase from complainant of two truckloads 
of fresh tomatoes. Respondent denies that it violated section 2 of 
the act, alleging that complainant promised to reimburse respond- 
ent for any loss from blight on the first load and that the toma- 
toes in the second load were not of the sizes ordered. 


Since the amount involved in this controversy is under $500, 
the issues were submitted under the shortened method of pro- 
cedure provided for in the rules of practice. Pursuant to this 
procedure, complainant was given time in which to file an open- 
ing statement of facts. No opening statement was filed by com- 
plainant. Respondent was given time to file an answering state- 
ment of facts. No answering statement was filed by respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Thomas Edward 
Hogan, Cola B. Streetman, Felder David Gunter, Albert Roy 
Hogan, and Chester Ray Hogan, doing business as Hogan & Sons, 
whose address is P. O. Box 876, Vero Beach, Florida. 


2. Respondent, Pilot Produce Company, Inc., is a corporation 
whose address is P. O. Box 2914, 400 Dean Street, Winston-Salem, 
North Carolina. At the time of these transactions, respondent was 
licensed under the act. 


3. On or about April 27, 1954, in the course of interstate com- 
merce, complainant sold to respondent 204 field boxes of green 
tomatoes, U. S. No. 2, sixe 6 x 7 and larger, at $4.50 per box f.o.b. 
Vero Beach, Florida, for a total price of $918.00. The purchase 
was made by respondent’s agent, O. C. Saunders, of Winston- 
Salem, North Carolina. Saunders paid complainant the purchase 
price of $918.00. The tomatoes were transported in a truck hired 
by respondent from Vero Beach to Winston-Salem. 


4. On or about May 11, 1954, in the course of interstate com- 
merce, complainant sold to respondeft 200 field boxes of green 
tomatoes, U. S. No. 2, size 6 x 6 and larger, at $5.00 per box, 
f.o.b. Vero Beach, Florida, and 100 field boxes of green tomatoes, 
U. S. No. 3, size 6 x 6 and larger, at $2.50 per box, f.o.b. Vero 
Beach, Florida. It was further agreed that respondent would send 
a truck to pick up the tomatoes. 
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5. On or about May 13, 1954, complainant shipped from Vero 
Beach, by truck furnished by respondent, 200 boxes of tomatoes. 
The sizes, grades and invoice prices are as follows: 

Price per 
No. Pkgs. Size Grade Package Amount 
63 6x6 and larger U.S. No. 2 $5.00 $315.00 
20 6x7 U.S. No. 2 4.00 80.00 
58 6x6 U.S. No. 3 2.50 145.00 
59 6x7 U.S. No. 3 1.50 88.50 


200 Total $628.50 


6. The truck driver filled in respondent’s blank check for the 
total invoice price of $628.50, and presented it to complainant. 
The tomatoes were transported from Vero Beach to respondent 
at Winston-Salem. After the load arrived at Winston-Salem, 
respondent stopped payment on the check and sent complainant 
another check in the amount of $280.00. The latter amount repre- 
sents the contract price of the 63 boxes and the 58 boxes which 
were contracted for, less a claimed loss of $180.00 on the first load. 


7. The formal complaint was filed on October 21, 1954, which 
was within 9 months from the time the causes of action accrued. 


CONCLUSIONS 


It appears from the evidence that on or about April 27, 1954, 
respondent’s agent, O. C. Saunders, was present at Vero Beach, 
Florida, and purchased from complainant a quantity of tomatoes 
on the terms set forth in Finding of Fact No. 3. Respondent’s 
position with respect to this load is that the tomatoes were 
affected by blight; that it lost 40 boxes during reconditioning; 
and that complainant agreed to reimburse respondent for the 
contract price of these 40 boxes in the amount of $180.00. The 
report of investigation contains a letter dated June 3, 1954, 
addressed to the Department by H. C. Newman on behalf of 
respondent. This letter states that during the process of loading 
the tomatoes Saunders detected some blight: and complainant 
assured him that complainant would reimburse respondent for 
any loss. The letter further states that respondent subsequently 
lost 40 boxes in reconditioning and that C. B. Streetman, when 
notified of this loss by Saunders, agreed to reimburse respondent 
in the amount of $180.00. Attached to respondent’s answer is the 
affidavit of O. C. Saunders which certifies that the statements 
concerning the purchase contained in the letter of June 3, 1954, 


are true. 
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The informal complaint states that about 10 days after arrival 
of the first shipment, Saunders mentioned in a telephone conver- 
sation that some loss had been sustained on the small tomatoes. 
The informal complaint which is signed by Streetman continues: 
“T told him that when he loaded again if the particular grower 
involved had any tomatoes on the load, I would help him (New- 
man) some.” The same statements are contained in complainant’s 
letter to respondent dated May 31, 1954, which was in reply to 
respondent’s letter enclosing the check for $280.00. Although 
respondent’s letter is not in the file, it presumably stated that 
respondent was deducting $180.00 on the first shipment since 
Streetman states in his letter of May 31, 1954, that respondent 
had no authority to make such a deduction. With respect to the 
deduction, the informal complaint states: “This was not author- 
ized, as we had not mentioned any figure or amount of rebate on 
any part of the first load.” Since respondent alleges that com- 
plainant agreed to an allowance of $180.00 on the first shipment, 
respondent has the burden of proving that such an agreement was 
made. The only evidence before us is the conflicting statements 
of the parties, from which we conclude that respondent has failed 
to sustain this burden. 


Even though we find there was no proof of an agreement for 
reimbursement on the first shipment, respondent would be entitled 
to such damages as it could show resulted from any breach of 
contract on the part of complainant in connection therewith. We 
have only the mere statement by respondent that 40 boxes of 
tomatoes from this shipment were lost in reconditioning because 
of blight. The facts and circumstances as to this claimed loss are 
not shown. We therefore have no basis for finding either that 
there was or was not a breach of the contract as to these toma- 
toes. Our conclusion as to the first shipment is that respondent 
has not established a right to any allowance. 


Complainant has presented no evidence to show the terms of 
the contract entered into by the parties on or about May 11, 1954. 
Consequently, we accept the statement in respondent’s letter of 
June 3, 1954, that the contract called for 200 field boxes of U. S. 
No. 2 tomatoes, size 6 x 6 and larger, and 100 boxes of U. S. No. 3 
tomatoes, size 6 x 6 and larger. Complainant admits that the 
truckload of tomatoes shipped to respondent was not in com- 
pliance with the contract. The evidence shows that the load con- 
tained 63 boxes of U. S. No. 2 tomatoes, size 6 x 6 and larger, 
and 58 boxes of U. S. No. 3 tomatoes, size 6 x 6. Since respondent 

































MISCELLANEOUS 
Cite as 15 A.D. 83 


83 


accepted these 121 boxes of tomatoes it became liable for the con- 
tract price of $460. With respect to the tomatoes which were not 
in compliance with the contract, respondent accepted them know- 
ing of the invoiced prices and, therefore, became liable for such 
invoice prices. Respondent has not alleged or proved any damages 
resulting from complainant’s failure to fully comply with the 
contract. We therefore have no basis for allowing any deduction 
on account of complainant’s breach. 

It is concluded that respondent’s failure to pay complainant the 
balance of the invoice price of the second truckload of tomatoes, 
in the amount of $348.50, is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$348.50, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $348.50, with inter- 
est thereon at the rate of 5 percent per annum from June 1, 1954, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 


STAY ORDERS—PENDING ISSUANCE OF ANOTHER ORDER 
(No. 4524) 


HANDEL COMPANY v. KLEIN’S CELERY. PACA Docket No. 6044. 
Issued January 11, 1956. Golbus & Golbus, of Chicago, Illinois, 
for respondent. Order by Thomas J. Flavin, Judicial Officer 


(No. 4525) 


UNITED FRUIT & PRODUCE COMPANY v. LEWIs D. GOLDSTEIN FRUIT 
& PRODUCE CORPORATION. PACA Docket No. 6183. Issued Janu- 
ary 25, 1956. Mr. David B. Fitzgerald, of Gratz, Sperling & 
Fitzgerald, of Philadelphia, Pennsylvania, for respondent. 

Order by Thomas J. Flavin, Judicial Officer 
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(4526) 


FRANK KENWORTHY COMPANY v. LEWIS D. GOLDSTEIN FRUIT AND 
PRODUCE CORPORATION. PACA Docket No. 6290. Issued Janu- 
ary 25, 1956. Mr. David B. Fitzgerald, of Gratz, Sperling & 
Fitzgerald, of Philadelphia, Pennsylvania, for respondent. 


Order by Thomas J. Flavin, Judicial Officer 





(No. 4527) 


PACA Docket No. 6329. Issued January 27, 1956. Order by 
Thomas J. Flavin, Judicial Officer 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4528) 


PACA Docket No. 6565. Dismissed January 24, 1956. Dismissed 
by Thomas J. Flavin, Judicial Officer 
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